+4 | e#hors, and Contrivance of their Wils,'. ||. 
% | | wi th Diredtion forExeextors in the Execution |. | 


| Wit divers other Particulars, very nſeful and profi- 


Þ| AnX yendit, wherein arethe nature of Teftamenes, | 
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2 Compiled our of the Body of the Common Law, by |. 
« Che. late React of Lincoln' D Inn, b(S 


"Orrice Zi Bury 


OF $16'a 2.5, 
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[e#ators, in the choice of their Exe- 
_ of their Office according to the Law; and for} p 
: Creditors in the recovery of their Debts. +. | 


- able for all Perſons ,- be they cither Eqocetats,. Y 
. redwory, or Debtofs. 
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To which is" Added I 


cutors,” Le ataries general , and divers other 
1Ngs relating to che me, ſhortly | | 
c the uſe of Perſons concerned. | 


By T, M. Eſquire. 
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Diſcourſes, ſome fot yet un- 
friendly may ask, aps, 


h 

"4 
Legal? or, Why in Ezgliſh, and not 
gather in the Law-language > To 
whom, yea allo:to others, perhaps 
leſs inquiſitive, it will be,as[ think, 
a-thing not unpleaſing, to hear 
ſome reaſon rendred, why I have 
ſet my head and hands to this 
work {o little in uſe with theſe of 
eur Profeflion ; why alſo in Engliſh 
rather than inthe Language where- 
in pur Volumes of Law are for the 
moſt - part and well-nigh wholly 
written. 

- Firſt, for the-matter., v:z. my thus 
Commenting or making a Tractate 
Theme. 
A 2 
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ficw theivefimarjon,: aswy 


2p woes cthemby ie,0i! poi el 
4520] have long? thought;: hails 


-who arethe Profeſſors of our Law; 


thave beenimore' wantin ing.tonthas. 


*theloCivilians and *Canoniffeote. 


"thews, who haverwritteti: very 10a | 
| Dy: Volumes. Spartans 
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hw; F poems Lora 1 Crow: 
Jun; Lambert, Kitchir, Sir Henry " - 
Pinchs Dalton, have .trodden-this 
ath's ſo as it cannotbe taxed with 
Novelty-or Siogulayity. I mention 
not Relaters or Reporters of. Judg» 
_ "ments and Reſolutions, nor.mere 
;Abridgers, nor Authors. of Books 
of.'Entries,, | expreſſing Forms, af 
Declarations: and: &Pladingy 


"The zax and; -increpation of our "7Y 
ane Itarncd and; —_ Sove: King Fo Jene . 
ID ng | Df She ee « By 
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March 160g Law-theme. Firſt, receive the ſaid 
_— 


mer Vaceriogs, upon divers part. 
cular'Subjects, whereof this1s. one, 
and the firſt-born. | 

T6 this I may add: the Crown's 
expettation of ſomewhat Legal to 
be publiſhed and ſet _ from time 
to' time, as appears .by the ſpeci- 
al Patents ſucceflively granted and 
renewed: for - the ſole Printi 
Books of Law. //There is: one fuch 
in force at this preſent, and another 


Jong hath been in Remainder and 


expeQancy to take effect upon. the 
expiration thereof. 

And now to adjoyn Sic to Hee, 
viz. the reaſon of my Engliſh-wri- 
ting, to that of my writing upon a 


ng's judgmenttouching both, 


wed. *Thus[ wiſh, faith he, the 
*©[ 2w written 1n our 
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thefaid late Kings ſayiog, Abuſes oft tice ; 


je@t iought to unders. 
kay enery Subj Law: under - _ he 
«lives; Oc. Wto. £5 f 
Herein Andtem Horm, 'one ond ine 7. 
cimeofour Profeſſion,agreeth With 1=bv 3c 


les Leges oveſque lour- 
;1<-vot ſens ©. En del. toxts £ 
I&is;an abulc; faith h&;'thatithe 
Laws with 'the (grounds : be: not 
known by all: ! Ergo, to be ine 
roogue-underſtood:by all: 31:4 
 Aore-plainly and fully Jodhichat 


8. 
our! ork —_ learned : _— well 
deſtended Sir Gerarin' 

Qrt. with our':fatd; Jare” n#rret 
King:For hefirſt brings in the Do- 1. c.. 


Ror-:of Divinity |,” ſaying/ thar 
hencefarth he will take more: 
than-before he-had done to kno 
the+ Laws of England; for - chat 
knowledge is wultum neceſſatia Oo 


Reguo commorentibus, etiam in foro 
Conſcientie. | And this being in his 
t Book written ln Latin 5 after 
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part written?. Not that! holdirany | 
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Cauſes, in EngliÞ, which was often 
deſired by the Nobles and Com- 
'mons. till at laſt aſſented and en- 


ated ; and in Q. Marie's time care :& ; rz.. 


was taken, that the Commiſſions of 


Purveyors ſhould be in Ergliſh, to 


the end that all Subje&s,trom or of 


whom they would take,might both 
ſee-them to be perſons authorized, 

and ſoalſo in what manner they are 
directed to uſe their Authority, 
according to the Prince's pious 
and princely care, that his Subjects 


- ſhould not be abuſed by his Offi- 


cers : Yet forthis Aﬀair, of having 


all the Law-volumes ſpeak Engliſh, 


I have not heard nor read of any 
deſire or endeavour in Parliament. 
Fourthly, if the Annals and Re- 
ports were in Evxgliſh, they are ſo 


replete with Debates about forms 


of Writs, Returns, Pleadings, E(- 
ſoigns, [mparlances, Protections, 
Vouchers, Aid-priers, and Counter- 


pleas of both, and the like,as would 
caſi uy diſtaſte and diſcourage any, 
(a) _. ues. 


& Ma.c, 6 


in fine, 


19, 


II. 


Legacies? Or who is there above 


The Preface. 
not intending to profeſs and pra- 
iſe the Law, from verfing much in 


- them, or paſſing through them. 


This therefore as I think, would not 
much-effe@ the expreſſed defire. 

bog thing (in my judgment ) fit 
and fruitful to produce that good 
effet would be.to have Extracts of 
the Materials of the Law. and that 
not without ſome good choice and 
ſele&ton, compoſed in way of Dif- 
courſe, or Tractate expoſitory, and 
that in E-g/ifh. 

I cannot well ſee or comprehend 
How any one Legal part or Theme 


may be more uſeful ro and for the 
_ generality of men.and conſequent- 


ly more generally expetible and 
wiſhed for, then the Office of Exe- 
cutors.For who almoſt 15s there, who 
either 1s not, or may not be an Exe-, 
cutor or Adminiſtrator z or at leaſt 
hath not, or may not have to do 
with them, either to receive from. 
them, or to pay to them Debts or 


Forma 


ge TOs 
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he _ 
Forma pavperis, that may not be d 
Teſtator or Will-Maker, to the 
guidance of whom, even in the 
choice of his Exectitors and con- 
trivance of his Will, it cannot but 
be material to know the Ofhce and 
. Duty, the Right and Intereſt, the 
Power and Authority of Execxtorsz 
yea of each one Executor, where 
there be divers; yea,to know who 
may be made an Executor; who Lf 1 
not 3 who can make one,.who not 5  - MUS} 
, how he may be faſhioned, general- FRG 
, ly or ſpecially ; what ſhall come to 
: him, what cannot be given front 
him 3 yea, what Goods or Chattels 
ſhall go from him, though not gi- 
ven from him ? Beſides the knows-. 
ledge for thoſe others neceſſary, of 
; the ſafeſt Wards or Locks for Exe- 
! cutors, their Scy#a and Charybay, 
, anc] the beſt advantage for Credi- 
F tors, &c. towards or againſt them. 
To me, conſi idering what parts of 
Law were moſt behovefull to be 
communicated to all willing Rea- 
(a 2 ders, 


"The Preface. 
ders, none appeared which could 
challenge of this the precedence, 
and therefore I gave it the firſt and 
leading place. Thus mine own 
thoughts. But how far this Diſ-> _ 
courſe may be profitable to any, V 
and to how many, aliorum ſit judi- ' 
cinum., How many know no more of 
theſe, then of the way of a Ship 
| upon the Seca? 
1 12. Laſtly, Theſe are not intended 
| for the Learred of our Profeſſion, 
Z who have drawn, or can draw. out 
| of the ſame Fountain which I did, 
and ſo need not mmy help ; but for 
BE their ſakes who are not Profeſſors 
of the Law : yet ſo, asif any young 
Students may in any part receive 
|| fruit.by my Labour, I ſhall not 
q --  grudgeorrepine at their ſo doing, 
 Bonumquocommunimns, ed melins. 
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Dminiſtration ; where Letters of Admini- 
ſtration may, or muſt be granted. 4,143 
Aſſets : what fhall be ſaid to be Aſſets in the 
' Executors bands. 45,92,100,&c. 
Action : where many Executors, in and againft whom 
were the Afiion to be brought. 47 
Adminiſtration : what ſhall be ſaid to be an Admi- 


niftration to determine an Execution. ' 57,58 
Account : Executor to be bound to make a true ac- 

_ count,  - 72,73 
Averia : what the word means. | $82.83 


Attachment : what may be attached, what not. $7 
AQion : to whom choice in Aftion doth  - 92 
Avowry : who ſhall avow;, and where, when, and 


for what, 95 
Alltignee ; Execxtor the Teſtazor s Aſſignee in Law, 
andthe force thereof. | 144,1 68 
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* Audita querela: . where it will lie, aud for whom, and © 


what, 146, I 90, 193, 196 


| Apparel to a Wife muſt be according to ber Degree, 
I JO 
Abatement : where a W/ rit ral abate. I'gO, GCCe 1 - 9 
Auditors, by Statute Judges of Record, 169 
Age : the ſeveral Ages of men and women, at which 
atis may be done or ſuffered, &c, ZOO, &Cc. 
Aﬀent of an Executor effeiual to Remioinders ; 3 and 
bow, where, and when. 337, &c, 
» Aſſent of an Executor abſolste of what force and vali- 
' dity,andthe like of an Aſſent conditional, 340, 341 
Adminiſtrators, in effeq, the __—_ with Executors. 


37O 
B 


Bona notabilia : what ſhall be ſo called, and the value 
thereof, and how they cauſe a Will ta be ſeverally 
oved, &c, 64., GC. 

- Burial of the dead neceſſary, aud why. 186, 187 
- Bequeſts perſonal, how they may be loft, forfeited, 


* or revoked. 345, Gc. 
| Bequeſts: what will paſt under the name of Bequeſis, 
F, . 359,6Cc. 


Codicil, amnexcd to a Will formerly revoked, reviveth 
the ſame. 35: 
Creditor made Executor may pay himſelf fir, 46 
© Chattels xcal poſſefſory : what ſhall be taken to be 

ſach, what nt. 74, &Cc. 
Chactels perſonal : what ſhe! be and be accomned 

ſuch, and what not. 7g, &Cc. Capias. 
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Capias. No Boers = Execntes? s body fel the 
Teſtator's po 126 


Coſts. Executor #0 pay #0 Coſtr, where and when. 1 48 
Contra. Debts by Contrat when and how tobe peid 
by Executors, 171, GC, 
Covenant. Fhere an Aion of Covenant will lie a- 
gainft an Executor, and where not. * 177, &Cc. 
IWheye an Executor is chargeable by Covenant, and 
where not. 179, 6CCs 
Conſcience. What an Exccutor is bound to do as. 
matter of Conſeionee. 371,998» 
D. 
Deviſe. What may be deviſed by Will, and what uot; 
. and by whom. 25, 6c. 33,36; 
Debts "x Satgprrg by Will muſt be ſued in the FS 
. tor's name. 26 
Debts. bow and when to be paid by the Execmor, and 
their kinds. ' 39,1 67, GC. 
How a Debt may be forgiven by Will, and bow not, 
and horp extinguiſhed. 445 &c. 
Debtor. Execxtor is no Debtor, but @ Detainer only, 
and as ſuch muſt ever be ſued. _ 125,210 
Damage feaſant : what ſhall be ſo athuaged ”_ $4- 
ken, and by whom. 133 
Default of one Executor thall not be a total Defaale 
to all. 141 
Debt. A&tion of Debt, what ſufficient thereto, and 
what not. * 267 
Demand, hat ſhall be a good Demand. and what 
\ , Hot. 206, 207 
| (44) Diſtreſs, 


% 


47 Diſireſs, ' wheye, and how, and of what, a Fo 


| Execntors, though never fo many, ſhall bave bit 0140- 
| Eſbige, - 
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- feti thereof. 7, &c. 


Diſability, - Where 'an Executor ſhall be diſable to 


aſſent. 325,326 


Deviſce for life, bow, where, and when he may fru- 


-firate bis Remainder in a ters, 343,344 
E. EEG 
Executor, how relating to a Will, 3,4,7,11 


His Definition. 


3 
How and where liable to pay bis Teſtator*s Debts, and 


why, and where not. 6.7,8,154,1 55.162, 
164,184,185 
His Duty. 8,225 


What words make an Executor, what not. _ 12,13 
After what manner, ſuch may be made, and how they 


' may be limited. I4 
Executors conditional, who. 15,16 
How their powers may be divided. 17,18,19 


bo may make and be Executors, and who not. 


21,0C-44, 
Wdmenodlcare perſon cannot ſue. N24 
| Executorſhip mgy be revoked, and bow. 32,3337 


Executor may pay what Creditor be will firſt, not"8- 
© perting legal order. 


#0t, 59.60,136,&Cc.150 


| Where an Execntor may pay himſelf, and how, and. 


"with Shat. I13,11 4,2 04,207 


137 
Eſtoyers 


46,205, pier 


| Where all the Executors are to be named, and where 


bo 


Eftovers to be enj 
ed; where, a how. - 147,148 
W here an Executor ſhall be excuſed from payment, 
and why. 162,&c. 
Where an Execntor*s own goods ſhall be liable, though 
xo Waſte. 276, &c.321 
Executor bound by his own Afſent to a Legatee, 
323,&c-341 


| Excertor of an ————_—_ his power & duty.368,36g 


Fee-ſimple : Lands in Fe eee F imple deviſable by Will, 
and-bow. 5 
Fees #pou Probate and Copies of Wills, and Invento- 
ries. 71,188,189 
Funeral- charges, what (hall be allowed for the ſame; 
| 187,188,249,250 

Fee-farm Rents, how and when payable to Sheriffs. 


| 194 
Feme-Covert : where a Woman-Covert may make a 
Will, and how, 282,&c.- 


Whether ſuch may be made Executors without their 
Husbands conſent, and what they ean do if he con- 


_ "ſent. | 291,&c. 
Fee ſimple cannot afford Remainder, bow, where, and 
 - why _ 333 


Goods : what Intereſt an Executor hath in his Teſta» 
-..#or's Goods, and bow it differs from proper and 
abſolute Intereſt, 122,C&C. 


| here a Teſtator's Goods. are. purloyned or imbe= 
zilled 


4 5m Executtor though not nam 
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"7; and why. 19 
- Statute. 


'Evgland. 


| No Suit againſt the King. 


F* 
1 Upon Judgments n inferiour Courts, how, where, and 
| | | aphen Execution may be bad ints any Court of 


zilled by ftrangers or others, what remedy to recover 
. them, and when, and where, 157, &e. 


ha where chargeable by Bonds, and where not. 48 
bat ſhall go to the Heir, to the Executor, and what 
may be _—_ by either of them to recover their 
right. 75,76,St, $6, &Cc. 97,99, 132, GC. 
 Husband and Wife Execator, the Wife cannot an- 
k | fe wer raithout ber Hwusbaxd, I 40, 32TI 


| ce, Where a man ſpdll be ſaid to die inteſtate, 
thongh he make a Will in writing. 5, 15, 19, 290 
Inventory how to be made, before whom, and of what. 


72 
© Judgment. Where Adminiſtrator cannot heve Exs- 
+ Cution of a former Judgment, and wby, 148, 
- 149 
' ments where, and how to be paid by Executors, 


5, &c. 
4 latter "Be to be preferred before a precedent 


196 


199 


[# Infant : how, where, and when an Infant may make . 


a Wil, and bow not. 305, Za6 

{4 When and wbere an Infant may be made an Execu- 

| tor, and where not, 307, Wc. 
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eexetors. 2177 
Debts to tbe King of Records are to be firſt paid by 
Executors, and what are not Debts to the King of 


| Recor. | 190, &. 
| L. 
wor” w to be ſettled in a man's life, that it paſi not 
ill : ſo alſo of Leaſes,” © 27, 28 
K- oh when and bow to recover bis Legacy, and 
where to ſue for the ſame. _. 39, &C. 3 rs 
How a: Legacy may be diſpoſed by the Legatee, 
where, and when. 40, 36, 317 
Leaſe, I/hat a Leſſee may remove, and what not. 
86, $7 
Law. There an Executor ſhall not be admitted to © 
wage his Law. - "F453 
. Where a Teftator might wage bis Law, Executor wot 
chargeable. 169, &C. 
Leaſe. Where an Executor may wave a Leaſe, and 
where not, 171,172, 213,215 
Legacy, how, where, and when recoverable by the. 
Lare. 318 
How a Legacy may be revoked. 350, G&Cc. 
Leaſe. When and where a Leaſe ſhall be void. 33% 
M. 
Medietas Linguz. IWhere a Tryal per medietat. 
ling. 4 allowable, and where not. 149, 299 
N. ” RE 
Ne unques Executor, a good Plea. = 


Noblewan being Executor. ſhall pay Cofts mpon © 
New -ſuit, 149. Over- 


Only for the King an Attion of | Account againſt Exe | 
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O. 
Nrerfeer of aWill, bis power and duty. 73,14, G 
| | 7 Outlary what fi orfeize thereby, and what is not. 
F4S* 2 


 Execttor ont-lawed doth not __ bis” Teſtator's 


| © "Goods, and phy. - 122,152 
| P. 0 
F Proviſo repmpnent wi, 2 
| | Probate. What an Excentor may do before the W, il 
' |. proved, and what not. | "  48,&c. 


Where an Execntor may be ſued before the Probate of | 
the Will, and © Ya the ſame muſt be ſhewed, and 


where not. 51,52 
| Bifore whom Probate of aWill is to be'made, 62, 
63, 68 - 
Probate erroneons., where —_— and mhere not, 
1 67,68 
; ) 
EE What ſhall be ſaid to be a wel? Probate, and the va- 
144 . lidity thereof. 1 


[Probate and Refaſal, vir reltion; 


*F EF : ty. Where tbe Property of the Teſtators Gords 

EE wry ve turned to the Exegutor as bis own. 127,&c. 

120 \Folitfſon of one Executor is the poſe ſion of all, a 

11" "and when, 142.143; 

| When ud where an Execntor ſhall be ſaid to Hb s '-* I 
is WWE « ſſio 8 to make bim liable to pay Debts ond Le» _ N 
_ gatier, 154,&c, 3 
| 2 Plea. What (hall be a goed Plea for an Executor,, and 

1] what not bags 221,245,248,257 . , 


Promiſes - 
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b Promiſes made by the Teftator, how and where to i 
. » Conſidered, as to ſatisfaction by the Execntor. 


Where an Executor fall a0t be admitted to - Roſa 
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223, 224 


Proclamation 0t to be made without Warrant from . 


' the King. 2Jt 
| Plea. What ſhall be a good, and what a prejudis- 
cial Plea to Executors. | 263, &C. 
_— 


Revocation of a Will, howto be prransy fo.as to 


make it nul. '29,&C+ 


Refuſal 29 me a Will, how it may or muſt be 


&c5 vw 
- 


' Refuſal, - 9 far is worketh, and for a dens £ 

whom, axd the for thereof. 59,60 . 
Replevin, where, and it what it will not lie.” $2. 94 - 
Releaſe. One Executor canuot releaſe bis Imereſt t6 © 


and whby. 


the other; one is the Releaſe of all, 141,142, 
IS1;321 


Record. Debts by Record, when, -and how to be payd 


by Executors, 169,170 
Recognizances, how and when to be ſatisfied by Exe 
ecntors | 200, &C. 


£ Rent due at the Teſtator? 5 death, bow and when to be - 
 pajd by the Executor, 209.&c 
. Releaſe * when and how good by and from —_— 


fant \, and where not, and why. * 309, 


| Remainder wpox Leaſes for years of what validiyi in 
Law. . "© BR wes 53M | 


/ Specialty. What ſhall be adjudged 8 good Debt by 
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* The Table. 


\, Who fbol enjoy. ſuch # Remainder. $2B, $&c. 
0 Whos Bol 1. fold « pulibtin of Remainder and 
what Intereft grows thereby, 341,6c, 
| Relation: what ie is. | 5s 

How the Jame is uſeful. 356, 

S. 

Seal. A Seal not neceſſary toa Will, 43 
Severance. Where Execnutors ſue, ſuch as will not 
proſecute muſt be ſevered, .-  t4$6 


Sclrc facias : where not ſufficient for an Execmtor; 


and where it iy, 146,147 
| Statute, bow to be ſued to Extent by an me 


49 
Specialty. .. _J89 


EF , Debes by Specialty, where to be paid by an Execntor, 


166, Eg ani 204 


Scire facias : where neceſſary, aud where not. 


200,201,275 


Features, how wy when to be ſatisfied by Executors. 


200, &c. 
Socage.Guardian i in Socage bow long to comtinue.zo3 


| T. 
| Teſiator. W hat ſhall be ſaid to be a Teflator's Goods, 


__ end what not. 72, 
Treſpaſs. Where an Ation of Treſpaſi will lie and 
.. where not, and for whom. 94-9596, 100 
Treſpaſs. Executor not liable for bis Loltaior s Wronz, 
_ bow, and where, and bow, and where he is.182, &. 


Tiches: of what payable, and of what not, - 97 


Trover . 
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The Table. © | 
Trover and Converſion, where ſuch -4u A4lion is 
maintainable by an Execntor, 98 
u. oY 
Vaſtavit. Where the Sheriff may return 4 Vaſtavit, 
and where not. 241,&c; 
W. | 
Will, how relating to\an Executor.. + "© Rn 
What ſhall be judged a good Will 4,5, 6, 10 
Wills of two ſorts, and which is the beſt. 9,10 
; WV ll Nuncupative bow to be made. II 
; Two Wills where and when to be proved, 9 
; What and bow many perſons may not make a Will, and © 
who may. ..,_ -20,21,22,3& 
How a Will, once revoked, may again be revived. 
| | 36 
Waſte. Who ſhall have an Aﬀtion in W Fa 
. where, and when, 93,234,235,237,238 
Waſte. When, how, and where an Fxecutor ſhall be 
ſaid ts commit Waſte, and where not. - 226,&C: 
Who ſhall be ſuable for ſuch Waſte, and bow, and 
where, 231, GC. 
Out of what ſuch TW afte ſhall be ſatisfied, and tbe 
remedy to attain the ſame. 236,6Cc; 
Warranty general, though by implied Covenant itt 
every Demiſe, yet qualified by Covenant in words; 
: 18x 
Wrong. Who is, and ſhall be ſaid, an Execntor of 
his own wrong. | | 246,8c; 
How far ſuch becomes liable, and bow, and to whom: 
257,258 
Hows 
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© The Table: 


| How ſach 4 one ſhall be ſued, and by what name, 


' 254,&C; 
What ſhall be ſaid to be well done = bim. 25 Per 


- 


Maxims- 


| Sie neceſſarid ſubintelligitur, non deeft, | - 


Fruftr2 fit per plura quod fieri poteſt per pau: 


ciord. thi 
Faium valet quod fieri non debuit. 56 
Dricquid plantatur ſolo, ſolp cedit, | Z, 
Sol fine bomine generat herbam. 98 
Pro poſſeſſore hahetur qui dolo deſiit poſſidere, , 160 
Atio perſonalis moritur cum perſona. 182 


OMG quiſq; ſbi. 
In equali jure mel-or eſt couditio paſſidentis. ibid. 


De minimaes non curat Lex. Ah 

Ignorantia Juris nou excuſat. 215 

Poteſtas Regs Juris eſt. non injurig :. nam pateſtas 

_ Injurie non eft Dei, ſed Diaboli, 222 

Out timent cavent, @ vitaut. 231 

Fee eft inutilis potentia; 289 
Volenti non fit injuria, + '. 208 

Non eſt reguls quin fallat, 30z 

wando duo Furs concurrant in una perſons, £quum 

"eft ct {1 efſent in diverſis, © 319 


Nibil tam conſentaneun eſt equitati aaturali, quam 
wnumquodg, difſolut codem modo quo conficitur. 
". 393» 
THE. 


He things conſiderable touchs 
ing Executors. may all, in 
effect , be reduced to theſe 
three Heads : 3 viz, 

7. Their Being, 

; 2, Their Haping. 
© 3. Their Doing, 
"By. the firſt T intend their Creation 
br Conſtitution, with the incidents there- 
B to 
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The Office of 


to. By theſecond, their Intereſt, Frui- 
tion, or Poſſeſſion. . By the third, 'their 


Managing and executjon of their Office. 
This laſt was and is the thing principally 
in my intention, and the chief aim of this 
Diſcourſe ; but neceſſarily it/muſt have 
ſome Ingredients, ſome Concomitants, and 
ſome Conſequents : as he that travelleth 
from London to Tork to ſpeak with F $, 
muſi, needs paſs by and through other 
Towns and Villages, and ſpeak with 


divers other perſons in his Journey and 


Return. To come firſt to the firſt 3 there- 


' in we will conſider theſe fix things. | 


CHAP. LI 
; WW Hether an Executor and a Will 


be ſuch Relatives, that one cane 

not be without the other; and therein 
of the ſeveral kinds of Wills. 

2. How, and in what mords an Executor 

may be made and created. | 


3. How he may be in fpecial manner, dif-. 


ferent from the general, faſhioned, limi- 
ted, or qualified, . Sug, 20s 
4. Who may make, or be made an Execn+ 
=o, wands NN 


— 


AS 
3 


DE. 


'may be unmade; and what ſhall amount 
> 5 aha viz.'@ Revocation total or owe 
ial; mbar Fo. mew. In 13 xt: 


Ly . 


be conan _ g—— — 
_ ; 
» $ 


7 


of F5g Relation between a 7 I and an 
Exc ecutor. 


S to che firſt 3 the very mms 
' of Executor purporteth jn gent 

K' ral one to execute ſomewhat, or 
to-'whoimm the execution of ſothewhitt is 
committed of recomended. In one pars 
ticular therefore an Executor of 4 will 
miſt needs be ſuch a one to whom the 
exccution and performance of another 


man's Will after his death is commend= 


e&' or committed 3 'or who is confti= 
tatced- or anthorized by the Will-maker 
ro do' him that frietdly office. Hence 
it followeth acteltirily, , that a Will is 
the only Bed where an Exccutor can 
be begotten” or conceived 3 for where 
Il is,thete ca be no Exerator: and 

' conſpictious ind evident to es: 


fey loca, that it needs no pr 
" B32 "I 
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or illuſtration. - On the other fide, though 
' much may be written: in the-name of 
= Will; many Legacies bequeathed; and 
many: things appointed-te be done , yet if 

Flow. Com, NOEXECutor be named, there is no-Will : 
135.in /6od for theſe two be1o-relative and recipro- 
nd Pe **cal, as that one cannot be without the 
prelly aid. other z if no Will, no Exccutor 3*if no 
Executor , no Will. - Yet here.axre two 
Cautions to beaffixed : 1. That a man'F 
oem. Mind, Will and Intent touching the diſ- 


iefhets me poſition of his Goods being declaredzal» 


reſtatio mene. 


| = ee? for want of, naming an Execttor 


he die inteſtate, ſo as Adminiſtration is 
to be. committed ; 3, yet for that hege.is 
not-only an inchoation or inception. of 
a; Teſtament , but ſo far a progreſlion 
therein as zetatio mentis, that is, the mas 
nifeſtation of the mind of the party de» 
ceaſed ,. and owner of Goods z therefore 
this mind and intention of theInteſtate. 
bring notified and made known to the 
Ju udge, who is to commit Adminiſtration, 


is ulually annexcd (as I take it).to- the. 
Letters of Adminiſtration ; and, meet ſo 


to.be, for adiretion tor and.to.the.Ad- 
winifirator , as well:as to the, Will-fully. 
and perfectly madc,, but, xcfuled to be 
mnt by the Executor, which is uſual, 

© Another 
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| _ au Executor.” 
Another Caution is;-Where a! man{iſ{cifed 
of Land in Fece-fimple diſpoſeth-the.ſame, 
or part thereof, by, hisWill.in writing,this 
ſtandeth good for the whole or part, ac- 
cording to the difference of the Tenure, 
. although no Executor be named:ſo as the 
party dicth inteſtate, && Adminiſtration is 
tohe committed ,as touching his Goods; 
& yet hath a Will ;as touching his Lands, 
This, may ſeem firange :; but the reaſon 
thereof is an At of Parliament,inabling 
to diſpoſe of Land by Will in writingz6c 
for that, Land is not properly Teftamen- 
tary 3 neither hath the Executor (if -any 
be)any thing todo or intermeddle.there- 
with : and therefore is the making-or 
not making ofan Executor, nothing, per- 
tinent to the validity or invalidity of this 
deviſe or diſpoſition of Lands by Will. 
So as, though where there is not Teſta- 


tio mentis , there is not Teſtamentam ; . 


yet may there be the fixſt without the 
latter. Having now ſcen that Bequeſts 
of Legacies , -, without making of , Ex+x 
ecutors,, doth not amount to a Will * 
let us now conhider whether the ſole ma- 
king of Exccutors,in the name of a Will, 
without giving any Legacy , or appoint=- 
ing any thing to be done by Executors, 
B'3 whether 
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The office F- PI, 
whether, 1 fay, this be or amount unto 


Will or' not 3 ſince here , upon the mat- 
ter, nothing is willed, and confequent- 


 Iy nothing 'reſts to. be executed by the 


Executors, whoſe office is , as hath been 
faid , toexecute the'mind , will and in- 
tent - of their Teſtator 5 and, Ubi non eſt. 
teftatio mentis , non eft Teſtamentum , ay 
the Canonifts. For anſwer hercunto, ,con- 
fefling that indeed to be the office of an 
Executor, 1 yet conceive confidently,that 
in the” caſe above put there is a good 
Will, and as a Will it is to be proved, and 
approved, for theſeReaſons, Firſt, for 
that the main and principal part” of an 
Executor's office, and-that which con- 
cerns the ſoul of a Teſtator '(as our Books 


ſpeak) is the payment of his Debts : now 


who knows not that the very making of 
an Executor is the conftituting of ſuch a. 
perſon who is to pay all Debts ? and for 
that cauſe and end is principally to have 
and enjoy all the Goods and Chattels. of 
the TeBators,' and all ſums of money to 
him owing. So as the naming of A and 
B Executors, is by implication a gift 
or donation unto them of all the goods 
and chattels,credits and perſonal eſtate of 
the Tefiator, and the laying upon them 
ENS <2 -e bo n To 


an » Obligation to pay val his Dis, and 
making them ſubje& to every man'sActi» 
on for the ſame, And if the Law ſpeak 
thus much, ſince 20d xeceſſario ſabin- 
telligitur non deeft, what need then the 
party expreſs it in his Will ? If he had 
willed more than this, as to have given 
this or that in way of Legacy , it had 
been needful for him fo to have ſet down 
in his Will; but there is no meer neceſ- 
ſity that every man ſhould give Legacies 
in his Will: the Eſtates of many will not 
do more than pay their Debts,nor often» 
times. do ſo much ; ſoas if they fhould 
give any Legacies , it muſt bea dead 
and a void gitt. And ſuppoſe a man hath 
much more , . and intendeth all to his 
Wife, Brother. or Siſter,or other Friend, 
his Debts being by ſuch perſons paid 3 
ſince the very making of the party Exe- 
cutor without any more amounteth to 
thus much , and effeceth this, what 
needeth-then more words 3 Frafira fit 
per plara quod fieri poteſt per pauciora;, as 
we often ſpeak touching Legal paſſages, 
It is needleſs to write four. lines , 
- Where two be ſufficient. Nor is teſtatio 
mentis here wanting, , fince the Teſtator 
hath made known who ſhall have- the 
B 4 Admi- 
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Adminiſtration of his goth for payment 
of his Debts : and itis to be preſumed 


he had no more ſpecial Will, fince he did * 


not declare more. 'and left his Execus 
tors farther to have and tov do proxt Lex 
poſtulat, And who can fay here is nothing 
to execute? Is the ſuing for and colle> 
Qing of Debts due to the Tefator , and 
paying of Debts by him, nothing ? Nay, 
It is, 73 boc negotio, the unum neceſſarium. 
Bef des, the making of an Executor is a 
deſi ignment of a perſon to be the Teſta» 
tor's Aſſign, to whom and by whom di- 
vers things may be feaſible, by virtue of 
Covenants, Bonds, or other Aſſurances ; 
as after , where we come to ſhew how 


the Exccutor repreſents the perſon of - 


the Teſtator, will appear: alſo of one 
who, as our Books often ſpeak, is to diſ- 
pole the Teſtator's goods for the beſt .ad= 
vantage of his Soul; but inſtead of that, 
({ince as the Tree falleth, ſo willit lie or 
reſt)T will fay, as is moſt for the honour 
and PS of the Teftator. 


= +1, Oy FM res ”_ _ 
Of the kinds of Wil. 


Ow Wills are of two kinds, or may 
be two wayes made, viz. cicher by X 
writing, or nuncupative, that is: by words it ie be 
not put in writing during the Tefiator's grrimten-and 
life; for after the: Teltator's death this and | approv- 
verbal Will mult be reduced to writing, F.p! *< 
and baye the Seal of the Ordinary , Or his life, it is 
Judge Spiritual, thereto affixed : and then — 
it is as cffctual, and of as good validity, i: 
as if it had beenin writing in the Tefia» zj,, pr 
tor's life-time 3 and ſo doth the Common 7.M.rs. and 
Law allow and approve thereof. 
But I adviſeall to makeWils by writing, 
8 not to leave them to the doubtful hde- 
lity or ſlippery memory of Witneſſes. For 
as of Leaſes parol hath been ſaid , that 
they be Leaſes perjured,or of perjury 3 » {0 
of Wills parol may be fearcd. Behides,ma=- 


$2, 19, 


. ny times a man doth ſpeak 6 declare this 


or that part of his Will, which bis wife, 
child,or friend difſw ading.he letteth that 
purpoſe 6 & part of his Will to fall, and de- 
parts from it : yet Witneſſes, wiſhing it 
to ftand, will perhaps affirm it as part of 
the Will, As for a Will- eift,and difpoſti- 
on of Land of inheritancc\if it be not fully 
written 
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or done fo far ( at leaſt ) as concerns 
the diſpoſition of. Lands, it cannot be 
for that part made'good by reducing it to 
writing after his death. As for Goods 
and Chattels, it may. Yet if it be writ- 
ten before the death of the Teftator , if 
it be never brought to-him, or read to 


him after the writing thereof, it is good 


P)-epough x and that not only for Land, 


as the Caſe reſolved in King Edw. 6. his 
time was, but alſo forGoods and Chattels, 


ſo as there be an Executor named. But 


whether ſhall we fay this is a Will nun- 
cupative, or in writing ? And ſurely, I 
think that this is aWill inWriting,and not 
only verbal, though it want ſubſcribing : 
for we know that many cannot write their 
names, but only marks,and what is that ? 
Nay. ſuppoſe one wants hands, and cans 
not write ſo much as his namezyet doubte 
Jeſs this man may make a Will in wri- 
ting, it being, written by his direction, 
a5 his Will which he dictated : nor 1s the 
ſubſcribing of the name of the maker any 
efſentia] part of a Deed , and leſs of a 
Will, which nccds not ſealing, as a Deed 
doth. Now put we the caſe,on the other 
fide, that many Bequeſts or Legacies be 

Ee | named 


written before the death of the Teſtator, - 
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wilds many iy hingorgins 
"Talts be done,andno Executor isnamed 
jn the Writing, only-by word of mouth 
Aiand B be named Executors: This] 
think confidently. isno Will in Writing, 
but-nuncupative only for that one efſen- 
tial part of the'Will, viz, making of Exe- 
cutors , is wanting in the writing., Nay, 
the appointing of him Executor whois 
named in a Note left with 4.B, is noſuf- 
ficient making of an Executor; ſaith the 
Summiſt, And of ſuch nuncupative Wills 


. Mr. Perkzns reaſonably faith, that it pro-'7;., ge Te. 


perly hath place when one, ſuddenly ta» Sum, an, Sins 
en/with ſickneſs violent, dares not Ray Th: Gorviett- 
the writing of his Will, for fear of pre-.andiives 
vention by death; and therefore prays 122imes 
his Curate and others to witneſs what it tobe writ 
his Will is. To this Will not writtens, aned. 
there muſt be ſeven Witneſſes , and ſuch Ig 085 hip 
as come not by chance, but are eſpecially eb. mad ad. 
called for that purpoſe , Lich the Sum: orgy ho 
miſt. | | 444. * PEA 


. 


What (hall amount to a making one Execu- 


tor,or what words are requiſite thereunto, 


Aving veſrot made to appear, that 
the being of an Executor is an eſ- 
ſcntial 


' 21 H, 6.6,7. 
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ſential part of a Will, and 4o be, wt 
not de bene eſſe only, of a Will and Te= 
RKament :- let us now ſee, firſt , by what 
words an Executor: may be made; {e- 
condly, de modo, in. what manner it may 
be done,how the power and authority of 
Executors may be limited and divided. 
As to the firſt, though one do exprefly 
by Will name or appoint any to be Exe» 
cutor 3 yet it by any word or circumlo- 
cution he recommend or coramit to: one 
or more the charge and office which 
pertains to an Execcutor, it amountethto 
as miichas the ordairſing or conſtitutin 
# 4 Bbe of him: or tkem to be Executors: As 7 
made Exe” hedeclare: by his Will that 4 B ſhall 
to him and have his Goods after his death, to. pay 
# ſome his Debts, and otherwiſe to diſpoſe at his 
eviſedto pleaſure, or to that effect 3 by this is 4 


gods are 
be diſpoſed B-made Executor , as was conceived by 


- Disby this the Judges in the late Queen's time: 


why age And long before that it was held , That 


39 H.6. Dy-1t one do will only that A B ſhall bave 
MH. is 1; {be Adminiſtration of Goods, he is there- 
E152, by made Exccutor , yca, in the faid late 
Queen's time , one giving divers Lega- 
cies, and then appointing that, his Debts 
and Legacics being, paid, his Wife (ſhould 
have the reſidue of his Goods,ſo that ſhe 

put 
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a8, Executor: 


put in ſecurity for the performance of his 
Will: by this, without more, was ſhe an 
Exxecutor , as was held by three Juſtices, 


(viz,) Manwood , Harper and Mownſon, 


in the Lord Dyer's abſence. And ſo alfo 
where an Infant was made Executor, and 
A and B Overlſcers, with this condition, 
That they ſhould have the rule and difſpo- 
ſition of his Goods, and payment and re- 
ceit of Debts, unto the tull age of the 
Infant; by this were they held to be Ex- 
ecutors in the mean time. And if A be 
made Executor, and the Teſtator after in 
his Will expreſſeth that B ſhall Adminis 
ſter alſo with him , and in aid of him 3 
here Bis an Executor as well as A , and 
if Arecfuſe, B alone may prove the Will 
as Executor , notwithſtanding it be only 
{aid, he ſhall Adminiſter with A. and in 
aid of him. Thus many ways, and by dis 
vers words of implication, one may be 
made Execcutor,although not expreily fo 
named by the Will. But if A be made an 
Executor, and B a Co-adjutor, without 
more, he is not bythis anExecutor with A, 
as 1n R.H.,6, bis time was held : nox hath 
{uch. Co-adjutor or Overſeer any power 
to-Adminitter, orintermeddle otherwiſe 
than to counſel, perſwade , andadvite'; 
St, h yet 
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The office 34 


6. yet] think he 'may, and in | Conſeienct 
. ſhould fo do. - And if that will not pre- 


29 84.3. 39, vail to _reQifie negligence or miſcarry- 


ings in Executors. he ſhall well perform 
the truſt repoſed in him , if he complain 
in the Spiritual Court, or Coutt of Con- 
ſcience: and it is reaſon, I think, thar 
ſo doing upon juſt cauſe , his charges be 
bork out of the Teltator's eſtate , or the 
Executor's purſe, who otherwiſe would 


- not be reformed. 


How an Executor, or bis Exceutorſip, may 


, be limited or qualified i in fpecial manner, 
different from the general. 


Ow Ict us ſee how this making of 
| an Exccutor may be ſpecially qua- 
liked. And firſt, the time may be limited 
when he (hall firſt begin to be Executor 5 
and that either certainly, or with ſome 
contingency. Secondly , the creation 
may be conditional. Thirdly, it may 
be partial , or dividedly , - ani not 'in- 
tirely# | 
As to the firſt, one-way appoint 
$ to: be his Executor a Year Or MOYE 


time after his death 3 this is good. So 


alfo 
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| __ an Executor. "WW, 

| alſo if A appoint B his Son to be his Ex- 

' ecutor when he {hall come to full age, 4 Groſ: 
4 . h a rook & 

and in the mean time he dicth inteſtate. rox. Prod. 

Again , one may appoint the Executor 224Þ | 

of A to be his Executor : and then if he cutors, buc 

die before A, he is Inteſtate until 4 die, 39t *to w- 

This creation may alſo be. conditional, during the 

and the condition may either be' prece- j759 43 

dent or ſubſequent- In che time of King 32 H.8. Bre: 

H. 6. one did name A and B his Execu- ;*7'; ;, « 

tors, and if they would not take it up= 

on them, then C and D ſhould be his Ex« 

ecutors, and then.there 4 ind B refuſed, 

and the queſtion was , whether in Suit 

againſt the Debtors of the Teſtator , 4 

and B ſhould joyn with C and D 3 as 

where four Executors be named, and 

two refuſe, and the other two prove. the 

Will, yet all four muſt be named in Suit 

againſt the Teſtator's Debtors, as was 

there admitted : but in the principal 

Caſe it was reſolved , That the Suit 

ſhould be only im the name of Cand D, 

tor that the appointment of them Exe- 

cutors it A and B did refuſe , did imply 

that then they only (ſhould be Execu- 

tors z and here all four were never 

made , nor intended to be Executors, 

but 4 and B, upon a condttion ſub- 

{cquent 
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ſquent,that they ſhould not refuſe 3 and 
Cand D, upon a condition precedent, 
iz. if Aand B did refuſe. It is uſual to 


make one or more E'xecutors conditi6»- 


nally, that they pat in {ecurity to pay Le- 
gacies, Or , in general , to perform the 


Will; nor was it ever doubted, as I think, 


but that this was good : yet I ſhould ad- 
viſe that ſuch Condition be plainly thus 
expreſſed, viz. either thus , that it F $ 
do put in ſccurity , &c, by ſ\uch a day, 
then he (hall be Exccutor, clſe not 3 or 
thus, viz. to make him Exccutor condi- 
tionally , that betore he do Adminifter 
(Funeral perhaps excepted ) he ſhall put 
in ſuch ſcenrity z elſe, perhaps, he being 
Executor til] thc Condition broken, in 


that mean time he may have diſpoſed of 


all cr moſt part ot the Teliator's ettate, 
In the late Queen's time there was a 
Caſe remarkable to this purpoſe : One 


Willed , that it bis Wife ſuftered F S' 
P. 33 Eliz. tO enjoy Black-Acre (being belike part 
Alice Fran-of 4 Joynture } for three years, mou 


the ſhould be his Executor , or elle 4 


'B ſhould ; and the quettion was 1n 


the Common Flex , Whether preſently, 
before the end of the three years, . ſhe 


were Exccutor; Or not till the ſuffered 
the 
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FA Land to be enjoyed three years 7and 
it was held by all the Judges but the 
Lord Axderſon,that ſhe was preſently Ex- 
ecutor, until ſhe ſhould diſturb I S, &c. 
For upon that done, it was agreed that 
the Executorthip would by virtue of the 
Condition be transferred from rhe Wife 
to A B., But now during theſe three 
years might ſhe have diſpoſed of all the 
Goods of her Husband, yea, within one 
of theſe three years, and leſs time, and 
then have broken the Condition, and 
have left to A B adry Exccutorſhip, 


d) 19H.8. 3. 
Now to the third Point . one may dt- 19 H.8. Dy. 


vide his Exccutor's POWer three ways, 4H. 33 


viz, Really , Locally, or Temporally: = 
Really. thus : He may make A his Exe- 
cutor for his Plate and Houſhold-ſtutt, 
B for his Sheep and Cattel , C for his 
Leaſes. and States by extent , D for his 
Debts due unto him ; and ſo divide the 
Power and Adminiſtration of his Execu- 
tors at his pleaſure. -He may divide them 


46 145 $212 con, 


alſo or their power Locally : viz. A for 32 H.8. Brod 


' his Goods in Com, Buck, Þ tor thoſe in 
Com. Oxon. and C for thoſe in Com. Berkg. 
He may alfo divide them in Time: v12, 
his Wite or any other perſon to be Exe- 
Cutor r during her life, or during the mi- 
nority | 


It5. 
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nority.of his Son, or {o long as ſhe con- 
tinues Widow.and after his Son to be Ex- 
ecutor. So of like limitations or diviſions, 
either for time, place, or things, where- 
with they ſhall intermeddle. Nay doubt- 
leſs, one may be made Executor for one 
particular thing only, as touching ſuch 
a Statute, or Bond, and no more; and 
thereof good uſe may be made, as I think, 
thus. Many have Bonds, Statutes and 
Recognizances, for warranty or enjoy- 
iog of Land, or treeing or ſaving harm- 
leſs from incumbrances , in general or 
particular. Now he which hath theſe, 
{clling the Land, may by Letter of At- 
torney lawfully afhign them to the party 
who buyeth the Land or Leaſe: but this 
notwithſtanding, the intereſt remains in 
him who ſclleth, and by his Outlawry 
they may be fortcited, or by him relcaſed, 
any Bond to the contrary notwithftand- 
ing 3 and it he die, the intereſt in Law will 
be in and go to his Executors, and 4in 
their names only Suit or Execution may 


Law,when be had and maintained. 


obtained.” 


Now then if the Vendor, beſides afſ- 
fignment, make, as to the Statute, Re- 
cognizance, or Obligation, only'the Ven- 
dee Executor ; by this the intereſt, after 
death 
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an Executor. 


death of the party, will be in him aQually 
and really to his mo re- fafety, ſince none 
but he can releaſe or difcharge, nor any 
othet name need to be uſed to ſue,or take 
benefit thereof. But @xey., if the Nerd» 
dee, his Heirs and Afhgns, may be made 
E-xecutors, ſo as that ſecurity ſhall go to 
them one after another , without re» 
newed making, of Executors ? Thus if 
the party make: no other Executor, he 
dieth Jateſtate as to the reſt of his eſtate 5 
and as to this ſpecialty onJy ſhall have an 
Executor, and muſt have a Will proved : 
And in caſe he do make another Will 
for his cfiate refidne, there muſt betwo 
Wills proved. But in the other caſe , 
where by one only Will one is Execu- 
tor for one part of the eſtate, and ano- 
ther for another,there being but one Will 
to be proved, one proving ot it ſufficeth. 
And thongh in the premiſſes of aWill two 
be made Executors Joyntly and equally 3 


yet there may be a Proviſo, that one ſhall zz a. 8. 
not meddle during the others lite, ſo as 570: Fe 
they ſhall be. Executors ſucccthvely, and 


not joyntly. And thus alſo to other pur- 
poles aforeſaid , a ſubſequent Clauſe or 
Proviſo may make the partition and divi- 
ſion of authority. But if the Proviſo or 

. Cs _  _w_ 


_ Ig 
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clauſe ſubſequent be meerly contrary to 
the premiſſes, it-will'be void : as where 
two'were made Exccutors with a Proviſo 
or Clauſe, that one of them ſhould not 


19 H.8.Dycr Adminiſter his Goods ; this was held 


$3 4» 


voidifor repugnancy by Bradenel and 

Englefield Juſtices. - But Fitzberbert Ju- 
ſtice was of mindthat' it was not void,nor 

utterly repugnant: for the other might 

joyn in Suits, though not adminiſter, And 

Juſtice Shelly was of a third opinion dife 

terent from all the reſt, viz. That here 

was a"repugnancy , but the Jatt Clauſe 

ſhould control] the Premiſſes : and fo this 
one only ſhould be Executor. 


IWho may make an Executor. 


tes perſons may be unable to make 


Wills, and conſequently Executors, 
for that is all one: whoſoever may make 
a Will, may make an Executor. There be 
nineteen ſeveral kinds of perſons unable, 
as the Camnoxiſts ſay , to make Wills ; bur 
with many of them. we will not inter- 


 meddle, becauſe we find no mention of 


them in our Law. The perſons principally 
& molt uſetully to be confider'diof by us 
arc cither the detective in undeſtanding, 

as 
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as Infants, Idiots,Lunaticks,and ghe like z 
or defective in power-or Intereſt, as wo»! 
men-covert or married, perſons outlawed, 
attainted , convict, or.excommunicate. 
Some touch. we will give of others; as A- 
liens, Corporations, Villains, Monks and 
Friars. As for Infants and-women covert, 
becauſe much is to. be ſaid.' of each of 
them and their Adminiſtration”, -we will 
forhear to treat of .themiin chis placegbut 
aftex will do it of cach ſeverally. 

. To begin with an Idiot; naturally he js 
not.able to make a Will, as was reſolved Bs 
in the Spiritual Court, -hecauſe he wants , 
the;uſs.of Reaſon to conceive what it is 
Mt. for. hjm to will : nor doth the- Cams 
mon'Law, oppoſe this, as'I think.-- | ,,-- 

- .A-Lunatick , having: Lincida intervals, 

that is,ſome { -alons of,cnjoying, bis.right 
mind,and- freedom fxowp þ his Lunacy,may 
in«thoſe times of his right mind makea 
Wall 'and ow” not 3 for: even - 
.one by age or lickneſs-become of zen ſa- 
ae memorie.is unable to diſpoſe of Lands 
or. Goods. 

One dcaf and dumb born may make a 74 pop i 
Grant, faich Mr. Perks It he hath under- —— Dy- 
ſtanding, which is hard , as he confel- ALT 
(eth , conſequently much more a Will J6, 7. 
C: 3 but 1zr. 396. 
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18 Ed.$.53. 
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' but in the tithe of King Hen 1. {tis left a 
Derfiufrer, whetHer'a -Decd by ſuch be 


44 4-230. 2bod or not, ''Tf but mute, he may wage 
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Pojcatia de his LAW, and atturn by figns, and fo per- 


Fount a;ns 


Cafe. 


haps by f _ aired \is Will;' 44. Af: 
. 3 > | | 
Afi Alien "__ make or be an Execu- 
tor, ſ@ as he be'nbt an Alien enemy, for 
ſich cannot ſac,” a5-in the late Queens 
time was held # but there the doubt was, 
whether a' Subject of Spain were at that 
time to beheld an enemy, no war being 
proclaimed between - the KibgE6at; 
though hoſtilityexerciſed, + 
As for perſons Attainted, Conviged; 
or Outlawed, itewill- be ſaid, that thele 
can have no Goods of their own, and 
cobſequemly they car make no Wills, 
nor Executors;'-and it is not to be deni- 
cd, that we find it pleaded ſometimes by 
Executors, that their Teſtators ſtood 
out-lawed. But firſt it is clear, 'that all 
and*every of theſe may have 'Goods as 
 Executors to others, which neither are 
forfeited by Attainder or Out-lawry; nor 
| deveſted by marriage orVillainage:There- 
fore, as touching them, they- may make 
| Teſtaments. And that all theſe forts of 
_ perſons may be Executors,is alſo _—_— 
_ 
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| au Executor. 23 
So' alſo touching Villains, Monks, apd 
Friars, who can have no goods to their 

own uſes. And that one attainted of 
Felony may have an Executor, appears 

by the Caſe in the late Queens time 
wherein it was long debated, Whether 

ſuch an .Executos.might maintain a Writ 

of . Errour, or not, to reverſe the At- 
tainder of the Teſtator, And. as for 0- 

thes Out-lawrics , the Plea thereot by 

the Exccutors, that their Teſtator was 

and died out-lawed, proves not a nulli- 
ty of the Will,or Executorſhip for then | 
they might have pleaded, that they were Fit 
never Executors. But it tends to this, Fd 
- that no. goods did or could come to them 

for ſatistaQion of the Debts,.by reaſon of 

Out-lawry 3 yet it hath: beca delivered, 

not of old only in many Books, but,by 

ſome of late, that Nebts upon Contract, 

where the Defendent may wage his Law, ,, 479.5; 

are not forfeited , by Out-lawry, nor, un» 49 E4-3-'s. 
certain Damages. for treſpals in Battery, ;; At 

or falſe Impriſonmcat , &c. Yrer. of 9 £14.D. 

breach of Covenant, But goods taken paar, 

away by a Treſpaſſer, may yet .be for-#*'-95- 

teited by the Attainder or Qut-lawry of x Eds 

him from whom they are taken 5 for 15 E4.4.7- 

that the property in right Qill appertain» 5x1. 2?" 
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ed to him , and he might have taken 
them again whereloever he found them : 


\ therefore the Adon for - this {hall not 


come to his Executor, but for the other 
not forteited it may. 
x5 .7.f0.7% Whether an Excommunicated perſon 
be able to make a Will or not, may be 
ſome doubt, ſince Keble: denieth himabi- 


Summ.$Sylv, 


tit, Teſta. Jity to preſent to-a-Church3 and inthe 


very point anciently the opinion of Caro-' 
niſts hath been negative , but more lately 
grew athrmative. 


Who may be Executor, more. 


bd 


*2E.3.1- A N Excommunicate perſon cannot 


 X- fue, that is, proceed in Suit as EX- - 
ecutor tit} he be abſolved;, there being 
danger of Excommynication to all that 
converſe with him 3-but this makes not a 
 _ - nullity of his Executorſhip ,-nor over- 
31: 4,22: throws the Suit , but lays it only from 
taint may be Proceeding until Abſolution, As for per- 
an EX<utor ſons attainted or outlawed, we have be- 
Fuſt, fore ſpoken affirmatively iri way of proof 


'. Paſcat, de 


Fenton That they may make Executors, for con- 
- But an Ali- tinuation of the F xecutorthip3 ſo of A- 
- 19 me" liens and others before. Recuſants con- 
on victed at the time of the death of - any 
3 Facucap Fe Teltator 


| ar Executor. 25. 

Teftator are diſabled to be his Executors. 
"Whether Corporations compound, or 

conſiſting of divers perſons, may be made 

Executors or not, 1 doubt. Firſt', be- 

cauſe they cannot be Feoffees in truſt to 

others'tfe. Secoridly;rhey are a body fra- 

medfor a ſpecial purpoſe. Thirdly, "they 

cannot come to provea Will, orat leaſt 

to take an Oath as others do. 
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W hat 4 man may give or diſpoſe by bis Will. 


HH vine conſidered of the makers of _ , | 

A442 Executors by Will, and of them , 

{o made ;> let us now conſider what -by 

* this Will may be diſpoſed, given or be- 

 cqueathed, And firſt, he who himſelf js 09777. 

* an Executor cannot by his Will give Or tom. Pam. 

%Z bequeath to any other the Goods, Chats ©*®/:525+ 

3 tels, or Credits he hathas Executor, the I 

—} property not being altered 3 for that he | 

+ hath not them properly as his own or to | 

his own uſe : only he may make a con- 

tinuation of the Executorſhip , and his 

*Z Executorſhall have themas Executor to 

. the firſt Teſtator, as was reſolved by the 

Z. , Judges of both Benches in the late F'2* 

Z Queen's time. And if he be Admini- * 

firator, the Bequeſt js then alſo void, nor 
| then 


m4 w# 


.where both 


. Grants. 


then will they go to his Executor , but | 
to a new Adminiſtrator 3 but on his 
Death-bed he may give them by Word - 
At any time or Deed, though not by Will. Next, if 
| mg; a man have Debts owing to him,as many 
the proper have much, it is conſiderable, whether 
of by way of Bequeſt in his Will he*can 
give away theſe to any from his Excu- 
So 43 E.3, tors, And doubtlels he cannot cftectu- 
fot: 1415. ally in Law; they being not ſubject to Af- 
| ont ſigument unto any, except the King- So 
Bequeſt was , | = 
tooneof the ag if he give ſuch a Debt to A, a 
ena" hats ſuch-to B, yet muſt- the Suit for on 
that the 9- inthe name of the Executor and ſoallo 
noi the -Releaſe or Acquittance for _ 3 
reſent e, 3041 Ot in their names to whom the: Be- 
yen - | Ms 
otherwiſe to queſt is, But when they be received, it 
pay all one there be no Debts to pay, the Executor 
Ea ere; ought to deliver them to the party to 
£4; Whomthe Bequeſt is, and thercunto may 
Fitz. T*. be compelled in Court of Conſcience, 
149 t Orin the Spiritual Court. Therefore = 
Rated joint- Caſe of the bequeathing money payable 
_—_ upon-a Mortgage isin this manner to be 
Differences underſtood to be good, and not other- 
—_ wiſc,'as I take it. He that is joyntly with 
nants and any other eftated in Lands or Goods,can 
<-omndgy giveno part by his Will, but all will ſur- 
pb ” * ” of 
holding by vive : but by A inhis life” he may 
—— | | | . diſpoſe 


diſpoſe of his part 3 and the Aſſignee may 


be divided. So of a Leaſe of Lands, or 
Tithes, or Grant of Goods to two, Ha- 
bendum, one moiety. to the one, and the 
other moiety to the other ; each may 
give his moiety by Will. Butif one be 
poſſeſſed or cltated for years, by Leaſe, 
Wardſhip, or Extent, &c. in the right 
of his Wite, or have thenext avoidance 
of a Church in her right, he cannot by 
Willgive oor bequeath any of theſe ; bur, 
nutwithſtanding, they will remain unto 
his Wife, upon his death : but yet his Gift 
or'Grant of- them taking effect in his 
life-time would bind his wife, and carry 
away his intereſt from her. If one be 
Fenant for the lives of. one or more 0- 
thers, (as oft-times men take Leaſes for 
lives of younger perſons than themſelves) 
this cannot be by Will diſpoſed of 3 for 
that it is no Chattel, nor is it within the 
Statutes of Wills, for that is no ſtate of 
Inheritance. Therefore let the party 
look to convey it in his life-time, left it 
goto an Occupant, viz, him who firfi 
ſhall-enter. Tt 'it be an eſtate in Land, he 
muſt either make Livery, have a —_ 
an 


ys 
diſpoſe of his'moicty by-Will,yea,though Mind of Te- 


it be half an Horſe or Oxe, that 'cannot ©29mon. 
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and Sale enrolled, or Covenant to fiand 
ſciſed to. the uſe of his Wite, or ſome of 
his blovdg/.or make a-Leaſe for years de- 
terminable upon 'thoſe lives. Good it be 
by bargain and'(ale for years, it the thing 
be in Leaſe;thatfo without TInrollment ot 
Atturnment the Rent may pals:elfe a bax- 
gain and fale may be'made tor a Month, 
or ſuchlike-time , and thena: Relcafe or 
Grant of the Reverſion-ini ſiead of | Lives 


' ry and: Seifin. But if a mawhavea Leaſe 


for never ſo many years.dceterminable np+ 
on .life or: lives.that is,ji-ſtich or ſuch live 
{ſo long , (which unskilled perſons call a 
Leaſe for-lives ) this State may, well .&+ 
nough be given and difpoſed by Wilkbes 
cauſe it is but a Chattel.1If a man beſcized 
in Fee or'in Tail of Land-having Corn 
growing upon it,and by his /Wall do give 
the Corn] and die before ſeverance, this is 
a goodiBehueſt 3 becauſe the Cornſhowld 


Cent havegorietotheExccutor..So it isallg of 
poſſunt lege. a Parſon touching his Glebe,and a man 


re tam de 
ritibus quan ** a 
de alis,&c. right but for lite- But as for Trees grow= 


If the - 


ſeizectin the;right of his Wite,or his own 


trees may be 10g] pon the.Ground,theſe can no other» 
deviſed by wiſebe given by-Will,than as the Land ic 


the Statute 
of Wills, 


ſelf uport which they grow may be given; 


— e&- of which matter,as not pertaining to the 


V 
Land it (elf 


Ofhce 
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Office of Execntors,; -vis.-hawW;.and' in 
what manner Lands; may be-given by 
Will, T intend not to treatin theſe-Diſ- 
courſes; es, - $::99v)8 201 6 


Of the Revocation and Counteymands of 
' Wills, and new Publication. | 

. i; "I @& Of; 5 

H Aving conſidered of the-making of 

Wills and Executors, let-ns{before 

we come to the Probate, conſider of'Re- 

vocation 3 for that may take away. the 


force of a Wilk rightly made. A Will 97"* fs 4 het 


men:#n 


therefore having two parts, viz, Incepti- morte con- T3 
on, which is the making, and Conſumma-1170nr- OUR: 
tiow, which is. the Death of the Teſta- pleading of ; 
tor or maker of the Will, there is power FPY. mich 


in him at any time before death to re- Lib. Intre. 


: 1 
© 42% 


voke or alter his Will at his pleaſure. 4323*© 


Conſider we therefore of Revocations. 
and alſo of new Publications,,or Re-af- 
firmance of Wills, in whole orin part. As 


therefore a Will maybe made by word, 


ſo, allo may a Will made in Writing 
be'by word: revoked or diſanulled : for 


fince every making of a later Will is a | 
Countermand and ſuppreftion of the | 
former Willz/-and fince a will may be ' 


made Nuncupatively or by word , and 
{0 
| 


—— 
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ſo by- making a verbal Will one may 
revoke a written Will : it will thereup- 
on follow , that one by word may ex» 
preſs. the alteration of his Mind thus far, 
that the Will by him formerly made 


ſhall not ſtand, but be revoked and an- 


_ nulled ; and this will ftand and be cffes 


cual ; ſoas if he after die, without ma- 
king any new Will, or new Publication, 
or re-affirmance of the. former, he dicth 
inteſtate;or without Will. As a Will may 
be wholly revoked, fo alfoin part. Here- 
about a good reſolution was in a Kentiſh 
Caſe; where one Ryete by his Will in 

writing did give ſome Gavel- kind Land . 
to one Harriſoz, and five days before his 
death, ſaid, in the preſence of Wit- 
nefſes, that this Gitt ſhould not ftand, 
and that he would alter4t when he came 
home 3; deliring them to. bear . witneſs 
of his Revocation, Now before he 
came home, he was killed by the faid 
Harriſon , who cauſed the Will in 
writing to be proved, and after he was 
attainted and hanged for the murther, 
and his Son , by the Cuſiom of Kerr, 
( viz.the Father to the Bough, and the Son 
ro the Flough ) entred into the Land. 
And this manner of Revocation by word 
only 


- 


, " — do Coe ay 
lf N- 74 
8 ' 


| an Executor, 
oniy was held ſufficient , although the 
Will in writing were not cancelled , 


nor defaced- And the like Reſolution, 


for verbal Revocation, is implicd in the 


Caſe of Forſe and Hembling 3 where it ,, 
being reſolved, that a Feme Covert, "or £1 


3x 


23.0 2 
Z,Co. lib, 


married woman, by word counterman- #:/%<2- 


_ ding and Revoking her Will formerly 
made, when ſhe was a ſol? or unmarried 
woran, this was not cffectual, nor of 
force, by reaſon of -hex Coverture taking 
away the freedom of her Will. Hereby 
itis implicd, that another who hath free» 
dom of Will may by word ſufficiently 
revoke a Will in writing 3 and ſo was it 
fince alſo admitted in the Caſe between 


Sir Edward Montague and Feoffries ,7 Hs fory. 


touching the Will of Sir Fo. Zeoffries : but 
there a difference was conceived betwixt 
ſaying, I will revoke my will, (which onh- 
_ ly expreſſed a purpoſe or intent , and 
therefore was no preſent Revocation ) 
and ſaying, T do revoke it , or, It ſhall 
a0t ſtand, or My heir ſhall bave my Land ; 
which croſſed the gift of it by the Will. 
And-as Wills may be wholly or in part 
revoked 3 ſo may alſo the Executorſhip 
of one or more of the Execators, and 
yet the Will may ſtand in all the other 

| --- parts, 


38,39. 
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cauſe no Will can ftand without Execu- 
toxs: and this Revocation may be. by 
word only, without being expreſſed in 
the Will, or any other Writing. Butt 


the. Will ; and that this be donein the 
preſence of ſome Witneſſes , to teſtitie 
the aQtand intent of the Teltator; 
Again , Revocatfons may be by ad in 
Law as well asin fa&, or by direct and 
expreſs terms : as 4n the ſaid Caſe of 
Mountague and Jeoffries , where Land 


Dyer 74. @ 


were ſome defect in the Livery to make 


Ma ,g2,2 
"p A p/ 
; AF: 
- that was never inrolled , or granted 
the Reverſion., but no Atturnment had, 
ſo as the Land paſſed not; yetin all theſe 


E 1016 2 , jvoked. But in caſe hg had only cove- 
| Foc -þ of [nanted that he would have made ſuch 
<" fee | antltate, and not done it 3 this was held 


. - 
root ts Ms - Z R ” OO. 45, OSHA et 


parts, ſo- as there be aty one Executor 
# or more- unrevoked: but it all be revos. - 
{1 ked, then the whole Will is revokee, -bee- © 


[1 could wiſh all to expreſs ſuch Revocation * - 
|; in the foot of the Will , or that the name 
or names of the Executor or Executors * 
ſo revoked be expungcd or blotted out of 


Vide % E.6. being deviſed by Will, and the Deviſor. 
3-& 47,& after making a Feoffment , though there - 


it effeGual; orif he madea bargain and 


n Caſes the Will or Gift of Land ſtood re» ' 


— 
[ Wy . 
5 outs vi hs 
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"to be-no Revocation: And ſo by fome; 
incaſe he do but make a Leaſe, Jeaving 
-the- Fee-ſimple as 'it was: 'But of this 
"@xere; And if a difference .may not be 
| berwixt making a Leaſe for yearsand 
a Leaſe for Life, which. altereth the Fxee- 
hold. If a Leaſe for twenty years be þe- 
queathed to F S, and after the Teſtator 
\" maketh a Leaſe for fifteen years, reſer- 
- ving a Rent; I take this to be no Revo- 

" cation of the Bequeſt : but if the Teſta- 
* tor, after this Will made, take a new 
Leaſe for a longer term , {© as the former 
| Leaſe is ſurcendred in Fact , or mLaw; 
this muſt needs be a Revocation of the 
Bequzſt, or at leaſt an Adnullation there- 
of ; and that although the Bequeſt were 
generally of his Leaſe, not mentioning 
the number of years : for this which he 


- now hath is'another Leaſe, and not that 
which he had atthe time of the making, 


of the Will. So, if one give his black 
Gelding by Will, and after, before his 
death, abe felleth or giveth away that 
Horſe, nd buyeth another black one 5 
' this new-gotten Horſe ſhall not paſs: by 
the-will , becauſg, it was not the Teſta- 
tor's at the timeof making his Will. So 
hy if the Crop in the Barn be bequea- 

D thed; 
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thed in Ofober, and the party hves till that 
tine twelvernonth ,having ſold thatCrop, 
&inned a new 3 this latter Crop ſhall not 
pals by the will, and the former cannot. 
' Again, as Revocation may be by Alte- 
ration of the ſtate of the Deviſor in the 
Eand deviſed 3 fo may it alfobe by Alte- 
ration. in ſome Caſe, of che ftate or qua- 


lity of theperſon of the Devifor. Asif a 


Woman ſole make a Will, and after take 
a Husband, this, without any. more, as is 
reſolved in the faid Caſe 'of F orſe and 
Hembling, doth work a Revocation or 
Adnullation of the Will; for that elfe it 
ſhould be irrecoverable, ſince ſhe, having 
loſitthe freedom of her Will,cannot a&u- 
ally and directly makea Revocation , as 
we before have fhewed. But notwith- 
ſtanding her Will be revoked; yetin cafe 
HherHusband before or after marriage mo 
her were bound or covenanted to 
forin this Woman's Will, if he ſo donot, 
by payment of 'the Legacies therein be- 
queathed , his Bond or Cov vant will 
ttand good , and be fuitable agamſt him; 
as was adjudged touching the Will of E- 
ligabeth ' Smalemay , ftrarried after her 


"Will madeto one Weed . who firſt was 
Mt. 3H, 46 giver # it. Yet another Caſe 


there 


Teftator*s perſon, which makes no-Revyo». 
cation:of his Will; asif he beingrof found 
mind/and ability make a Will, and after 
 becomethfrantick. kn thiscaſe this isno. 

Revocation ; fo as his Will ſtandstill his 
" death frrevocable, if he recover not. 
Now of a Will revoked there may be a 
Reviver by a new Pablication , and 
thereof how. 


of new Publications, 


Aving ſhewed' how a Will may bs 
 tevoked, and fo loſe its force 3 let 
tis now fee how, without making a-new 
will, that. ſo revoked may be revived 
and ſet on foot again. And that is divers , 


ways. As firſt, by a- Codicil annexed# .38.25: 


ElhZ. 18 $4. 
after thereunto 3 pu was reſolved between reg. 


Beeford and Barnecot in the King's 
* Bench, Secondly , by adding any thing 
to the Will, or making' a new Execu» 
tor. Thirdly, by expreſs ſpeech or 
. word tifarit ſhould tand, or be his Will: 
as I. conceive to have been the better 
Opinion' in the faid Caſe of Mortague 
and- Jeoffries z wherein 'yet was much 
difference of Opinion, both — 
D 2 Re- 


ile is of Alteration inthe ſtate of the 


44 Aſſep-36. 


The Offece' of. _ 
Revocation, and new Publication, If a 
man,having made aformer Will,do make 
a latter, which is more than a bare Re- 
vocations yet if afterward , lying upon 
his death- bed and. ſpeechleſs, :both thele 
Wills be delivered into his hand, and 
he required to deliver to one of his 


_ Friends about him that Will which he 


44 Ed.z-fol. 
' time: of Edward the Third ; here the 


33. 


would have to ſtand, and to keepin his 
hands the'other, 8 he thereupon deliver- 
eth to the Miniſter , or other his Neigh- 
bours , the firft made Will, retaining in 
his hand the Jatter.,, as was done in the 


former Will , though made void many 
years before by the latter, is revived, and 
ſhall Rand as the partie's Will, But now 
put the caſe that a Bequeſt+.at the firſt 
is voyd 3 yet by Publication after it may 
be good :*as if one give to Sarab his 


 _ Wite a piece of Plate, or other' thing, 


and hath no ſuch Wife at the time, but 
after marrieth one of that name , and 
then publiſheth his Will again 3 now 
this ſhall be a. good Bequeſt. $6 if one 
deviſe Lands or Goods which one hath 
not.z it he after do purchaſe the'ſame, 


_ and then ſay , that his Will before made 


ſhall and , or 'be his Will , it ſhall 


_ 
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| an Executor. 
bea good Will and Bequeſt 3 for this; in 


effe,is a new making. And though moſt 37 


of the precedent Caſes be of Revocation 
_ of particular parts of the Will, and not 

of the total; yet firſt, be it conſider- 
ed, that that part fo revoked was, in 
effec, the ſubſtance of the Will 3 next, 
itis calily diſcerned, that if one part be 
revocable, ſois another alſo. And thus 
Revocation may ſpread it felt over the 
whole ; Nay, doubtleſs, the whole- «- 
#0 flatu may be revoked , as well as 


by parts 3 even as a Faggot may be 


put wholly into the fire, as well as flick 
by ſtick. And as the Vellities or diſ- 
poling parts of the Will are'revoca- 
ble and revivable by new Publicati- 
on, as afqreſaid ; fo is alſo the conſtitu= 
tion of Executors. As if one of the 
Executors names be ſtricken out, and 
afterwards a Stet be written over his 
| head . by the Teltator or by his appoint= 
_ ment, now is he' a revived Executor, 
So if the Teftator expreſs by word, 
in the. preſence of Witneſſes, that 
the party put out (hall yet be Execu- 
tor. But now I mean, where the Exe- 
cutor's name is not {o blotted out but 
oy it may be xcad and diſcerned 
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the verbal Re-affirmance ſhould renew 


5 


for elſe the $:er is upon mothing : and if 


his Executorſhip, then muſt the will be 
partly in writing and partlyNuncupative, 
his name not being to |be found inthe 
written Will, MB nl 


—— 


_ __ — 


CHAP. H. 


Laan 


Of the ſtate of things inſtantly up- 


- on the Teſtator's death, be- 


fore any Will be proved. 


——_— 


Here we will conſider theſe 
ſeveral things, 
1. Whats wrought by a gift of a thing cer- 
' tain and known ;, as the White Horſe the 
Red Cow, &c., © I 
2. What by a Bequeſt to an Execntor. 
3. What wrought by @ releaſe in the Will to 
Oo, OT ay 
4. What by making a Debtor or:Creditor an 
+ Wxerntor, - | oy ot 
A S touching the firſt, viz. the Bequeft 
of a Qhattcl,real RIA” 
ne nf COL | he 


” 


the Teſtator had in poſſeſſion : notwith- -* 
ſanding that, if the ſaid Teſtator had by 0 
his Deed or writing.or but by word on his , {| HAD 10 08 
death-bed;or before,given theſe his goods, Wi: Fry 


"1; R 1 | L 
and died before they had been' taken, he, ,p g-} | 77 
to whom they ſo were given might have #.Dy.ro. HRInl ; | | 

39. > ; | ## 4 Y > 


' taken them; yet in this caſe of Gift by 7, c2% f. 
Will, neither can the Legatee, viz, hess© 56. Bt 18 
to whom they are bequeathed,cither take HR 
them or recover them from the Execu- Qt the Se» 
tor, or a (iranger take them by any Suit C.107.47. [if 164 
at theLaw,for that he hath no property in So relbleed ja! 1 
them 3 yea, if the Bequeſt be to himſelf *a:Tin,z7, Tk 


ſettle in him as Legatee, but as Executor, $;we, D.F 
until expreſs or implied election 3 but he See more of 
is to have & take the ſame by way of Le- ea of 
gacy. And thereaſon in both Caſcs js this, the affenr of 
viz, That the Law prefers Debts and the < hr gs 
fatisfa&tion of them before Legacies, and 

\ ties Executors alſo to that rule;and there- 

fore will transfer nothing from or out'of 

the Executor,till he, having conſidered of 

the ſlate of the Debts to be paid, & Goods 

out of which the ſame are to be paid, 

ſhall find that ſafely this or that Legacy 

may take effte& without making any de- 

fe in payment of Debts, or drawing 

By wi D 4 upon 


Pi Big | 

- = [. Ws $.4 8-43.74 Bp: C 

who is made Executor, be it of Leaſe, ing,o | Fi 4} 30:4 
Plate, Cattel, &c. they ſhall not veſt nox co-trs Pore . | ARLCARE EL FHP 
man Pl, & Wd iit HR Ni 
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{a "be office ” 
upon 'bim_ and his own Goods any Da-: 
mage or loſs, as a Waſter, and: pn ; 


upon ſhall aſſent to ſach Legacy. | | 
now is the Law taken; but heretofore 


"= FF, 


17 8.6.8 ſome Opinion hath run otherwiſe, buy 


OFlats per- That he.to whom any Bequeſt ra Hive 
> 5* of a thing known and certain, mi t take 
Galea opi- jt without any aſſent of the Execalpran 
— that when to the Executor himſelf any 
that way:but Goods or Cattel, movable or immovable, 
in Portman's 
Caſe the :; Were be veathed.i in caſethere were other- 
g_ c faffcient goods for ſatisfaQtion of 
argued, and Debfs, the ſame ſhould inſtantly upon the 
ed vs before Teltator's death, without any act or E- 
teQion by. the Executor, - be transferred 
into and unto him in his own right as 
a Legacy, and not remain in him as. 
Executor. - As for ſumms of money be- * 


To be . queathed, or ſo much in Plate of Rings, 


bought. jt. is evident that they muſt be had by the 


delivery of the Executor : Yet hath the 
Legatee ſuch an intereſt before delivery, 
as that, dying, befoe payment, it will not 
£0 to his Executors. But, as I take it, no 
uch perſon, to whom any thing certain is 
given by Will, can make any Gitc of 
Grant of it before the Executor have 
afſented to his having thereof : nor, per- 
haps, will the E-xccutor's affent after the 
Grant 
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Griot have fack iter: as to make} goo 
the Grant precedent : Why ſo, yet, more Nyare of 


fe mare - 
than'an Atturnment of a Leſſee, which ifer Take. 


isa like Aﬀent to the Grant of another ? 82 thereq;, 
And 9rer. if by the Outlawry of the Le- 

gatce. before the Executor's Aſſent this 

thing bequeathed be forteited. 

It without jult cauſe an Executor will 
refuſe to aſſent, he is compellable by Law 
opurirual, or Courtvf Conſcience : yerif 
vpir irityal Court preſs to do, where is juſt 

ſe to ſtay, a Prohibet lieth, xt credo; for 
ſince ExecutorsRtand liable to recovery of 
Debts againft them by Common Law, it 
is reaſon that Law enable them to keep 


 wherewith to pay. And here yet note fome 


ſeeming oppolifion in the Law:For where 
before Feat difference was ſhewed bes- 
tween a Deviſe or Bequeſt, and a Gift or 
Alienation executed in one's life time 3 
yet'the Lord Dyer reports it to be reſoly= 
ed, That where a Leaſe for years was made 
upon condition that the Lefſee ſhould not 
alien in his life time, yet a Bequeſt of this 
Leaſe by his Will was a breach of the 
Condition, as being an Alienation in his 
lite time. | 

3: Of a difcharge by Will to a Deb- 
for fome queſtion may' be, whether to 


per- 
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bable that, it being but a Bequeſt, and ſoa 
Legacy, ſince Debts are-in Law and Con» 
ſcience to be fatished before any Lega- 
cies, therefore the Executor having not + 
ſufficient 'otherwiſe to f(atisfic h Tcſia- 
tor's Debts, may ſue for this Debt, and 
refuſe to ſuffer it to paſs away as a Lega- 
cy. And to this opinion do I encline as 
beſt for Creditors 3 and ſatisfaRtion of 
Debts is by Law reſpected as an a great- 
Iy concerning, the Teſtator's Sou]. But 
ſome . will,, perhaps, make a contrary - 
doubt, that although therc bean aſſent of 
the Exccutors to this diſcharge, yet it - 
will not amount to a Legal. Releaſc.z for 
that a Dcbt, at leaſt if it be by Specialty, 
Cannot. 


cannot þe xcleafed bug by Deed, and a TLNRUNEY 
Will-is no_ Deed 3 for a Seal is not ne- Net ** of% | | 1 OG 
cefſary thereunto, though it be fit and ge, * | 1: 17 7 
convenient. - Whercto I give this an- WT: 
ſwer, that a Will, though it be not proe | 
perly and. legally a Deed, tor it may be | j Rat Ib 
good enough without a Seal, whichis an Kenn i 
LE efſential part of a/Necd 3; yet hath it the (LERAE + 
force and:effet of a Deed : for as a Re- | | 


leaſe:cannot be made but by Deed 3 fo f 
neither can an Eftate or Intereſt, though ' 
but for years, in Tithes, Advowſons, itt 

' Commons, Fairs,and like things,be eat 08 
ed or afligned otherwiſe than by Qeed : JULIO : 
yet it is clear that ſuch a ſtate for years in | Heil FR" 
any of theſe may be given by. Will, as Tl ER ITE 


well as a Leaſe of Land ; which proves 
a Will to -have the.force and effect of a 
R—_ : 


Of making a Debtor or Creditor Executor « 
and firft of the Debtor made Execntor. 


CUppoſe we then that 4 and B being 

© made Executors, the Teſtator was in- 

debted to A twenty pounds, and B was 21 #. 7.31, F 

indebted to the Teſtator twenty pounds, OO i | 3 

how do things ſtand preſently upon Pony & | 15 + 

death ? Firſt, it is clear that the Debt of $'7*" © 
Wt | RT - 
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e office of 

B to the Teſtator Rands in Law extindt ; 

| and i A be this making of him Exccutor beinga Re- 
{ grantecthat (ſe in Law. 

F Fre defore Therefore let Creditors take heed of 

02- making their Debtors Executors. And yet 

doubtleſs (methinks) ſuch a Debtor made 

Executor ſhould hold himſelf reſtrained 

in Conſcience from taking benefit there» 

Yet io Gems of, if. ( the Debt remitted ) there ſhall 


1p gm want to fatishe either Debt Or Leg acy of 


Kea apr Teſtator. And I doubt whether a 


Court of Conſcience may not. juſtly fo 


fo RE order, the Teſtator being perhaps igno- 


Ah 


all, apaio is 


rant of this point in law, that this Debt 
ſhould be releaſed by making the Debtor 
Executor. 

Though be And what is ſpoken of making the 
never admi- Debtor E.xecutor,generally the ſame is to 
on. 4.8r, be underſtood of making any one of the 
rr H.6.38. Debtors Executor, where there be ma» 
ny joynt-Debtors : and ſo where many 
E xecutors be made, and but one of them 
1s Debtor to the Teſtator ; for they can» 
not ſue without making him who is the 
Debtor alſoa Flaintiff, which he cannot be 
againſt himſelf. The like Law touching 
" Action of Treſpaſs or Account. Yet of | 
old, where one made his Bayliff one of his 
Executors together with 4 and B, who 
brought 


2R. 3.20. 
per Starkey, 
22. per 
Favs or, 
9 H. 5.13. 
Left a De- 
anrrer in 
Treſpaſs by 


the Execu- 
tor, who was 


Treſpailer, 
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brought an Aion of Account againſt the 
BayJiff in their two names only , Juſtice 


Herle held the Action well brought. This 3 £4 3: a34- 


was in the beginning of King Edward the 

Third his time but the contrary. hath EN. 4-0 
been fince reſolved. Some alſo haveheld, cok, © 
that though in the life of this Executor 
who was a Debtor he could not be ſued; \— ara 
yet after his death, the ſurviving Execu- :o g. RN 


tors might ſue his Executor. But, that 


cannot be, as Itakeit, for that Debt was? #-#3- 


6x 


utterly extin& by the making of him Plow. Conv. 


Executor, as if the Teſtator had releaſed *©* 

it to him3 yea, though his Executor *" 

died before he did ever Adminiftergr  _* 
prove the Will. And like extinguiſhment ?/-ws. Com- 
of the Debt, if the Creditor marry with *** 

one of the Executors of the Debtor ; yet 


was there an Action of Debt maintained =: #. 4. fot; 


temp. Ed. 3. by the Husband and Wife *3» ** 
againſt the Husband and other Execu- ,; z.z.rz: 
tors, - upon an Obligation by the Teſta-£*- 72 
tor to the Wife before her marriage. But 

if a Debtor take Adminiſtration of the 
Goods of his Creditor, this, methinks, 
ſhould not diſcharge him, but that his 
Debt ſhould ſtand as Aſſets in his hand, 
becauſe the Inteftate did no a& to free 
him- from the Debt. 4-1 

| | The 
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$5 meant 


' The-offce of | 


The Deobree or Creilitor made Executor.. 


5 making of the Debtee Executof; 


| be. 7 and fo the party who both ſhould 


35. By all: pay and be paid the Debt, giveth him 


the Judge clearly power to pay himſelf before any 


Shi Jt other, if} his Debr be by Spetialty, or up- 
_ 5b: On Record. Nay, ſome have held, that 
wodobeet ſo-much'of the poodsof the Teftatorſhall 

air? be- altered irr property- out'of the Execu- 
by alter tor as Executor, into him as Creditorbut 


wh how that can be I cannot ſee : For'whe« 


. _ * therit ſhaltbe ſatisfied out of the Leaſes 
TY ang Charrels, real or perſohal, whether 
thetike of 2 out of the Corn in che Barns, Cattel it 
w_ the Fields, Plate, or Houſhiold- ftaff, 


yh Execw this, ti] ſome election tnade by this 


Debtee Executor , cannot be known; 

nor ſhall be effected by any optration 

of Law preventing the Executor's ele- 

Aion in taking his ſatisfaction where 

and how he will. For certainly, as ar 
Exccutor hath. cleAion to pay which 

Oe Eeke Creditor he will firft, fo hath he cleCtion 
mount in all fO Pay 4d fatisfie himfelf by what” 
ance part of the Teftatot's goods he will; 
Debe. yet, perhaps, if there be ready \money in 
the Exccucor's hands, there ſhall be an al- 

. ' teration 
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teration of the property oMo much there. 

of as,was owing by the Teſtator to the 
Executor. And if there come not to the See Plow. 
hands of fuch -Execotor ſufficient to pay r; a.8. 15, 
himfelf, he may have an Action of Debt j* #433 
againſt the other Executors, or the Heir, no Be. 19% 
as by ſome hath been conceived-: Yet let** £4-% 
it be well adviſed of, whether, if he do 
Adminifter at all, and eſpecially if he 

'pay himfelf any part, he have not there- 

by barred or diſabled his Suit for the 're- 

ſidue. But if he refuſe to Adminiſter at P!9w.184-b. 
| all, it were very unreaſonable that he og os | 
ſhould not be able to ſue the other Exe- 7<4 for he 
cutors : for ſoa Debtor might by ſiMtil- Frtioo kis 
ty make his Creditor an Executor with Pevt- 
others, and take a courſe that his goods 

ſhould come only into the hands of thoſe 

others, ſo as the Creditor could not pay 
himſelf; and conſequently, if he could 

not ſue the other Executors, he ſhould 

thus be ſtripped of his debt by a fleight: 

Dev. if he may bring the Aion in the 
name of the other Executors only, the 
' Will being proved in his name as well as 
In the names of the reft z or whether the 
AdGion ſhall be brought in his name 
alſo, and then he be ſevered at his own 
prayer. But againſt the Heir there 15 
N none 


none. to joyn, with him: and him may 
he ſue, if he have not. Adminiſired as 
2H. 4.21, Exccutor 5 this admitted, that the Bond 
He may fue extend to the Heir , which without ex- 


48 
S, 


the Heirbe preſs words it doth not , though for the 
bound, and F, xecutor it be otherwile.. | Ly, 
ſafficieit ' Thus having conſidered of the ſtate of 
Goods 2% things before and without any Will pro- 
Executor. ID” | | | 
ved.or other at done by Executors z /\we 
ſhoffd. now come to the -pojint, of the 
proof: but two things pertinent to it are 
in order precedent. | 


42 
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CHAP. NL 


s. What may be done by or to an Executor 
before proving of the Will, +. 

2. Of refuſal , and the things incident 

theremnto; PEE 


——_— 


Ae. —_— 


Before Probate what may be done by or #9 
Executors. | 


A Sto this , itis clcar, that before 
proving of a Will by the Exccutor 
he may ſciſc and take into his hands any 
of the goods of the Teſiator 3 yea, enter 
| into 


7 


into che houſe of the _—_ if not locked) 3 
ſo todo, and to. take the Specialties of 


Debts; and generally he may do all things: 


which to the Office =o an Execuenn per- 
tat, ( except only bringing of Actions 


oſecution of Suits. ) He may pay - 
Debts, receive Debts, make Acquittances?*: +.f-33. 
and Releaſes of Debts due tothe: Teſta» 4 hes 
tor, and take Leafes.or Acquittances of cnt fue 
Debts owing by the Teftator:yea,if before have - AF 
ſuch proving the day occur for payment Jil. under 
upon Bond made by or to the Teſtator, the Ordina- 
payment-muſt be made to or by this Exe- "7 
cutor, though noWill be proved, upon like 
pain of forfeiture as it the will were pro» 
ved. Alſo an Executor may before Probate 
{ell or give away any of the goods or cat- 


tels of the Teftator. And whereas the A(- wray.o;E!. 


{ent of an Executoris neceflary to the ſet» 
ling and execution of a Legacy, as before 
hath been ſhewed 3 fo.as it onexgive me his 
white Horſe or black Cow by Will, or 
any. other. well known thing, I cannot - 
after his death take it, though I come. 
where it is, but an puniſhable by Action 
of Treſpaſs at the Executor's Suit, if he 
do not affent: yet an Executor before 
the Will proved may give his Aſſent, 
and it will ſtand good. Yea, alchough 

. E - 
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he " FR any o& theſe al, he 
Wilt being never.-proved by him z yet do 
theſe: Acts mars ſtand -firm and good, 
as 1Iitake it. Yet (as I find;) an Execu- 
tor thaking his Will, and dying before he 
hath-proved the Will of his Teſtator,' his 
Execator may. not. prove both the Wills, 
and ſo become Executor to both the Tes 
Fa ſtators,  Butin cafe the-goods were after 
- 32@23 6. Debts paid, bequeathed to the Executor, 
93-37*- his Executor may take Adminiſtration. of 
the firſt Teftator's goods with the Will 
annexed 3 as by Doctor Drury was in the 
late Queen's time declared to be the Law 
and courſe of the Court Spiritual z to 
which credit was given'by the Judges of 
our Law and the Court of Star-Chamber ; 
for though the Book do not mention it.to 
have been in Star-chamber, it is clſewhere 
Dy.inPlow, fo reported. Yea, an Executor,, for 
cor 25%. goods of the Teftator taken from him, 
Grey:brook, Or a T relpals done upoh the Leaſe-Land, 
=d Fx. or a Diltraining or Impounding of 
Goods or Cattel, -may maintain, before 
the Will be proved, Actions of Treſpaſs, | 
- or Replevin, or Detinue 3, for theſe Ai» 
ons ariſe upon the E-xecutor's own Pol- 
ſcſhon. 
But before the proving of a Will, 'an, 
Executor 


my 
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' Executor:cannot-thamnitain a Suit or Adis 
on-of | Debt, or the like. And ' the reaſon 
is, for that therein he muſt ſhew torth the 
Willproved -urder the Seal 'of the'Or« 
dibary: {And fo; as Þ cake it, mult it be 
if he bring any Action for Treſpaſs done 
ori:Goods taken in' the: Teſtator's lite- 
time 5:6 as.the Teftator himſelt was en- 
ritled 0; the' Adtion,' and it grows' not 


upoa'the Executor's Pofſcthon. 1 find 34 ?. © M. 


that: an Exccutor- granting the '\next Ain! 


 voidance of a Church which to him came Con. 281. a, 


from the Teftatof, the Grantee maintain- 
ed /a '\Bnare. impediz, without ſhewing 
forth the will : But the Exccutor' him- +. 
{ek might fo'have done as of his own 
_ Pofſe(h6n before the Will proved, 'and'fo 
without ſhewing it under the Seat of the 
Spificual Court, as well as Actions" of 
Treſpaſs'or Replevin, for goods takenaf 
texr'thedeath- of: the'Teſtator ; -yet it the 
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Plow. Com. 


principal” Caſe of) Greysbrook, and Fox, 275.6. 


which--was an Action of DettaueSy'th 
Executor tqr goods taken or detained at> 
tex the Teſffator's death. the Plaintiff did 
ſhew forth the Will proved. But that 
brwoves not any necellity thereot; or that, 
it the Will had not bcen proved, it could - 
beno- hurt to ſhew it forth. So upon his 
| E a - - ana 
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own Contrad for the. 


| Teftator's' Goods © 
as. if-the Executor ſell Cattel or ' other: 
Goods: of. the Teftator/before the-wilk 
proved, he may for the money payable 
maintain an: Action for Debt'befoxe he 
have proved any Will ;* and in this, and 
the Actionof Treſpals, there isno-nece(- 
ſity of naming him Executor. - Alſo, on 
the other ſide, 'an Executor may well c- 
nough be ſued Yor. Debts of the Teftator 
before the Will be proved ;. for he may 


not by his own ac of delaying the Pro- 


bate of the Will keep 6f: Suits, except 
he will refuſe in due manner, that'fo Ad- 
miniſtration being granted, there tnay be 
ſome body ſuable by the Teſtator's Credi- 
tors for Debts by him owing, And'the 
uſual Plea of the Defendant, to eſtrange 
himſelf from the Teſtament, is to-fay; 
that he neither is Executor, nor hath Ad» 
miniſtred asE.xecutor. Soas if he either 


| be Executor de jure,: or de fatto, by his 


owt: AQ of Adminiſtring, it ſufhiceth. 


b1.4 *. 
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0 refuſe 1" prove the Will, and therein of 
4 - Adminiſtration, fore- cluding 


Refuſal. + 


N Ow wack this other point fit to 
be thought 'of before we meddle * 
with the Probure” viz, Refuſal ro prove 
we will chereabout conſider theſe {everal 
parts,viz.Firſt, how and in what manner 
Refuſal may or muſt. be. Secondly, in 
what cafes or in reſpe&t of what Ads 
one:named Executor hath loſt or deter- 
mined-liis cle&ion of Refuſal or Accep- 
tance, Thirdly, of what effe& and opera- 
tion'the Refuſal is ; what difterence where 
alkthe Exccutors refuſe, and where but 
ſomeor one of them. Fourthly, what Re- 
ktion it hath. 

© Now touching the firſt : the Ordinary, 
before committing Adminiſtration,where ; x, z, 14, 
a Will is made and Executors named; 
if he know of it, muſt ſend out Proceſs 5 4. 4% 
againſt' the E.xecutors, to come in-and agg 
prove it: and if they do not come, they 28:. - 
are to be excommunicate; but if they 
do\comie, if they, nor any of them, 
will prove, by reaſon of ſuch Refuſal the 

Ordinaty may commit Adminiſtration ; 
oO alſo they may be appointed Exe- 

E cutors 
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cutors at -ped todas veſently: 
Now Refuſal caudot.be. verbally. or by 


9 £4.33 word , but it muſt beby.ſome Act entred 
RS on recorded in the Spiritual Court,” and 
made Exe- therefore muſt be done before ſore Judge 


Cs Þ Spiritual, and not before Neighbours in 
forthe i; ©0E Countrey'4 forethat is not: effedtina}; 
amounts te Yet Sir Ralph Rowlet making the; kord 


a Refulal of jc ocper Bacon,Cathin Chick Juſtice,and the 


- the Fxecu- 


torſhip. Malier of the Rolls, Executors ;, ithey 
M. 28 ©29 wrote a Letter to the Ordinary;that they 
Brooker & could not attend the Executorthip, and: 
- repo therefore wiſhed himto commit Adwini« 
fration,who did fo,making every:of their 
Refufals tobe recorded : and this wagheld 

good. . So as a Leaſe being by thatWill be- 
queathed to Catlin;and he, after this Re- 

fuſa}, entring and affigning it to one, and 

the Adminiſtrator aſh$ning it toancther; 

It. came. in queſtion between them whe- 

ther bad beſt right; and Judgment was 

- given for the Atlignee of the Admini- 
-ſtratox;againli Catlin's Atlignee : whereas 

- if the Refuſal had been void , Catliz had 
continued E xecutor,and fo his Title had 
been | better, For in 'caſ@ the Oxdinary 

= himfeclf be made Executor , there (faith 
The Bok the Book) he may retuſc betore his Com- 
———_—_— miſfary ; and ſo «was it there pleadgd for 
the 
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- theiArchbiſhop. of APR who was 
made Executor to Sir Will. Oldhalle. 


What ſball be lack 4 neddiing or Admis 
44 \iftring by an Exeentor, that he cannot 


. . 4 q - ww 
, % : f 4 . 7.38 
$ BY 1 | S542. 
| uy b ? : 8 
T3 : _ | 
o : £ "» 4 : 
2, 4 
[4 " . : Þ oct 3 : 
#t ” , | 3 "TURKb © 4 nM 
| F y : % ”y : 
1 0% : 
l | 
4 oo 


wo to the ſecond, where an Lam 

| hath Adminiſtred he cannot after- Pk 
wards refuſe, becauſe he hath pg AC* Jelting Land 
cepted of the Executorlhip, apd-{0 des 3: Executor 


termined his election : at leaft the-Qrdi> De, ia cafe L407 
nary:ovght not-to accept of ſuch. Refu» o Srods WRLTE 37 


ſal; but ſhould compel him to take upon Foe.?.com, || | 


him the Executor{hip., as the Law was Pape: _ UE 106 ih 
taken both' inthe; time of Ed. 4. and of 36 #-9,6. _ 
Queen Elizabeth, Yet if the Ordinary? 75 419 
do admit one to refuſe , notwithſtand- 
ing: that he hath, Adminiltred, this ſignd- 
eth-good-,. as it ſeenieth conceived. by 
the-Jadges in the. time of Hewry 6. |For 
there. the Executor commanded one tp 
take /Goods of the Teſtator out of; the 
-handsof F $5, whodid accordingly, ang 
afterward the Executor refuſed before 
the Ordinary , and Adminiſiration was - 1:1! 141-4208 
commaiteed/to the ſaid 7 S, wha brqught | 71:48 
an: Action of -Treſpa again the party o | 
anne the Goods from him and there 
LETS os he T7 the 
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The: aff y 
the” Refuſal "and committing, Admini» 
ſtration were admitted to be good: ſo1 
haps, Fatinm valet quod fieri non de ak 
And jt well may be that the Ordinary 
did not know of the Executor's ſuchins 
termeddling at the time when he did ad- 
mit of his Refuſal. After Refuſal, and wo 
miniſtration committed, - the E-xect 
cannot go back to prove 'the Will an A 
ſume the Executorſhip: but if only:upon 
the E-xecutor's making Default to come 
in upon 'Procels to prove: the Will, : the 
Adminiſtration be committed z here the 
Executor may yet at anytime after come 
and prove'the Will, and ſo undo the Ad+ 
miniſtration: as was in the late Queens 
time reſolved between Bale and Baxter. . 
But 'what«if after Refuſal it ſhall ap- 
pear to the Ordinary, that the Executor 
hath Adminiſtred before his Refuſal, ſo'as 
had it been then known, the Ordinary 
ſhould not haye admitted him to retule ? 
whether now may he revoke his Admi- 
miftration, ( for it is revokable ) and'en- 


Boxes Caleforce the - Executor -to proceed to'pro- 


in Com, Ban. 


-ving of the Will? And ſurelv, methinks 
'he may 3' for that the Executor by Ad- 
miniſtxing had determined his eledtion, 
a_> accepted the office of A -- | 

_ - NOW 


v. 


an bel 


now' he cannot - both. accept and refuſe. 
- Beſides, we know that « reditors may ;/ lH being 
maintain their Suits againſt him ha- did admink 
ving 'once Admipiſtred 3 the Common fer, and, 
Plea to free himſelf, and to ſhew that he is not prove "tF 
not the party ſuable for the Tefſtator's the Will. B- vi! 
Debt, being that he neither is Executor, nitration 3. [4 
nor ever did Adminiſter as Executor 3 pn, m8. T6108 
wherefore he having Adminiftred, it will Debr, did PUTT 
be found againſt him, Now it is not con- mdhy : 
gruous that in the Spiritual Court there z7s, and it 
ſhould be no. Executor, and- yet. in the = held « HW 
Courts of Weſtminſter there (hould he ap and it was (119424t Fo 
Executor. But fince this point of Aut jqntegre ||| | | || 
niftring is ſo-materia] to the point of be- Ju. gp Wit Ok 
ing .admitted or not admitted to refuſe, jt gas WHT 
we-+will here con{ider in this place briefly Caro. Reg... bj 
what (hall be ſaid to be an Adminifiratt- 
on by an Exccutor determining his ele&i- 
,on,and diſabling his Refuſal, 6 what not. 
r. Some will » perhaps, conceive, that the 
act of the Executor i in the fore- mention'd 
Caſe, where he only commanded F. S. to 
[take goods of the Teftator's out oba ftran- 
ger's hands, was no Adininiſtration; and 
it is true that in that Book it is paſſed in 
filence, and not. expreſly ſaid to be an Ad- 
miniſtxation. But the L, Dyer, in the Caſe 
cope and Fox, {peaking of that 


Caſe, 
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am Gith expreſly, that the Ondinary 
he there have rejected the Pbrdoy 
Refaſat; for. ſaith he; when the Execu- 
ws had orice intermeddled, he ſhould nor 
have been fuffered to' refnſe : fo as he 
doth: clearly admit that to have been an 
20 £4.4. 19. Adminiſtration. ' And elewhere it.) is - 
&r E.4-5-held, thatif an Executor take goods of 
the Teſtator, and" convert them to his 

own ufſe. This is an Adminiſtration; yea, 

if hedo but take them into his hands, fay 

ſome, without converting of them: If the 

wite take more Apparel of her own than 
neceffary, this is an Adminiſtration, as. 
the Book admits : but if by the aſſent or 

delivery of the Executor, At is not. More 

2x ar £4 4. 5. Clearly, If one do either pay Debts of the 
< H 63 '; Teftator, 'or receive Debts, or make Ac- 
x E/.1-y.r66 quittances for them,or demand the Tefta-. 
Ec 7. torsDebts a5E-xecutor;or give away goods 
-r7*% 45 by which were the Teſtator's, or deliver mo- 
bet... ney of the Teſtator's for Fees about prov- 
o_ * ig the Will 3 all theſe be full and clear 
20H,7 f.;.a, Adminiſtrations as Executor, But, {aich 
_ Fitzberbert, if he only lay out his-own 
money for Fees; this is no Adminiſtra- 

tion 5 1o ſaith F rowick, if he pay Debts 

with his own money, and if he do it a- 
bout 'the Funerals, - But fome diference 
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hibebcryveas dal done by ei niches: 
ExxeGutor and-by:: a'firanger, viz. tomake 


hiar an £xccntor of 'his own wrongs '- (| 11119118 
whereof we ſhall ſpeak after, -not-in this | EMUNG 
plice; 1f ooebeing tued as Excontor takes £4.:.12, MT. | 
iempon him; ;ad plcad-in Bar as an Exe-\, 0,33 "6 WEIWNE. 
cator > this Ban TIN {#001 -F'} 28 
_ z M5 a1 INF | 438 | 


banks the =__ ond effec of Refuſal, 


Sc Redtbi think Polit, view Thithwas 0, [ith 41.210 
or effecrof Retuſal 3, tirfi; its clear Lt 0 


% 
© 


chjeafabreedi befoud Executor, and he © { Vie [ i 
do xifuſe; -or- being many, | if "they. do h w in 1 
poorer | Kmninifyadon4 is to Loh 2 7 OY RIS 


mitted with the Will annexed,-as $5bes + : + Bt 1 T0T 
tore; ſaid,. nor! can any after meddic = 
Executors, viz. 4, Band C. and Honly; E RC 
xcfuſeth, and::che* Will is proved by the37. 
others, there (4 continueth * E:xccutor 
notwithiandim His Refuſal 5 ſo ache til} 
may teleale Debts: of ' the Teftator,- and 
Debts: owing by the Tettator may be re- | 
leaſed” cohim::? yea, it Suit be to be: had 7: ; 1 £2 + |: ll 
by or againſt the Executors, it' ſhalt not Eoeceh, 11 5 
be'in the name.of 'Band C only, but 44 Ed.yf2s 
aft be named asa Plaintiff or De» 

| tendant, 


IN he 


\B, 4. 23, 24- 


| ſenthae, ' elſe the AGioni-« may 'be overe: 
thrown. For the Will being proved;:all 
__- + the Executors therein named” ſtand and 
j continue Execcutors, notwithRandingary 
7 of their Refulals ; as it was reſolved in thi, 

| Hatter endiof the late Queens time; _— | 
ding to divers former Refotutions. And. 
therefore this E xccutor which hath 'refu- 
ſed may-afterwards adrifſnifter af his 
42 B!.Co.g. pleaſure, and intermeddle with the goods 


+ 19-36, 37* as well-as the others: yet; fairh Brook, 


Chic Juſtice,after thedeath of his Cotn- 
' panion he cannot fa do;z' but thenithe: 
Exccutoriof him who: proved is-vhily to 
adminiſter. Dwod non eft Lex,” There.may: 
- a. _ befome difference between Suits by Exe» 
169. c.6, CcUtbrs and (Suits. againſt Execators: /For: 
Contrs 21. when they:themſclves ſue, they being pri- 
vy to the Will and having the cuſtody of 
_ It, muli briog thejr Action in the name of - 
all the Executors according, tothe Will z 
but he: that is to bring an 'ARion againft. 
they. need not, perhaps.” take notice of 
more Executors thanthoſe that havepro- - 
ved the Will, or otherwiſe: do admini- 
Ker: for-it is no good Pleaifor theme 
. f(clves/in an Action againk them to ſay' 
 thereis another Exccutor, without ſaying 
alſo that he hath adminiftred,;.as it ans, 

c 
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an Executc 
2 * 


eth by divers Books: Nay, one Book in 
the time of Henry 8. goeth farther, viz. 


That if the Suit be brought againſt all, 
yet one of them not intermeddlipg with 
the proving of ghe Will may plead that 
he was never Executor, nor adminiſtred 
' && Executor. By this it ſhould ſeeem that 
Executors refuſing, ( T mean all of them, 
- ſo as no Will is proved) they inan Action 


againſt them may ſay that they were ne- zz x. . ;g. 
ver Executors : but methinks,they ſhould *-©2:9-376- 


not ſo plead, but ſhew the ſpecial mat- 27-R.8.0, | 
ter, as was done in the time of Edward fFr item | V 
the fourth. | ' | 

_ Asfor Relation] will forbear to ſpeak, , x1. ,. 33. 


till I come to proving 3 for that Probate Co-5-f. 36- 


and Refuſal ſtand in the- ſame fiate as 
touching Relation. 


——. 


CHAP. IV. 
Of Proving Wills, 


of Wills what is conſiderable; and 
therein, of theſe three or four parts : 


I. Where, and before whorh, and bow | 


the Proof muſt be, | 
2. What 


Ow let us ſee touching the Probate 


- a . EXD Urn CITI” - 
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"Wher force or palidit þ "wg cbror 
3: erroucous Trobate "96 "" 
4: What relation either Probate or r Refuſal 
EE 
A5touching the firſt point, vis, How, 
and where, and bctore whom, Wills are t6 
be govt, briefly thus 2, | - 
he proving is in the Spiritual Court ; 
Ky in Mannors;, by Prefcription, 
Wills /are 40 be proved ;bdfoze the Stew-" 
ard, though no Lands thereby paſs, as ap* 
- pears by divers Books:and in the Mannor 
| of Mauvsfield is this,Preſcription 3 and in 
others, "whereof Tremaile was Steward in 
King Richard the thizd his time, as he de- 
ew And the like I may tcl of my own 
knowledge touching the Mannors of Come 
ly and Caverſham i in the Cotfnty of Oxford, 
where L have kept the Counts of the Lord 
Vicount Wallingford, and found it in pre= 
ſent and frequent uſe And it is faia by 
the Judges i in tne tine of K1ng H. 7. That 
this proving, of Wills in the Court Spit 
tual is.mot. ancicat; | but of later time. 
— Yea, it j$ ac knowledged by Lineesd, the 
. Dan of the Arches.that it.pertains not to 
the Seal Court of common rightznor 
is 
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he Ts K ngdome3Tk 
why the Law of land hath hereld i 1y* Plow.Com.. 

eni way to the Ordinary and Court Spirit aac | 

al, is aid by alk in Greyshrook and Fox's | 111319} [1-08 
Caſe tobe the Piety and Integrity which | Tet 111 
is preſumed to be in thoſe of that Funti- WIE 
on, having charge of Souls. Indeed they WET, 

are as it ſeems to. me, Executors of the $1330} 

New Teſtament, or laſt Will and Tefta» FR. 

ment of Jeſus Chriſt, whereby great Le- -_ 
gxcies and Gifts are given to men, and by [0H 4 42408 
Paſtors to be diſpenſed and diliributed : . {0 41 3.129] 
of which Diſtributers: it is r Dp as 5 Cor-4- (714 236 $0581 
St, Paul ſaith, That tbey be found Faithful,* "— THREE If: | | 
And happy are they who with bim can it Wt || | 
plead Plene Adminijtravit. vis, that they : bi] . #412 
have fully Adminiſtred, as he did 3 .much PART 0 108 
depending thereupon,viz. God honour,  WOet (3.0 2] 
the Bleſſing, Proſpericy and Safety of che | 
Countrey, the Piety, Juſtice, Conſcience, Fi 
Contentation and Salyation of men. © As 
| for Wills proved in London and Oxford 

before the Major, that is only in reſpe& ' 

of the Burgages within thoſe places devi- wet: 

ſable z but they were to he proved alſo Mo BE | 
before the Qrdinarics in. reſpe& of the 9119 42 8Y 
goods, and there only”: where no Lands 41144 21 1 38 
arc bequeathed, | 


- The proving then is to be before. the 
| _ ___ Ordi> 


g : byte” © Ut b 4 
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7F 
"Ordinary | Sets Þ Partiuſhs, or FOE" + 
Pide fol. ofBY Once I mean} the Mettopolitan »"Hhl ; 
Fifi: -7 | way dry ' Arch-biſhop, ops it .is-to be .. 
| '4 _ bothinCo-proved 3, in caſe the Teſtator repo 
FT I valuable, called Bona Notabilia, in divess-.. 
FRY | Diverdſes whereof he is Superiour.” | 


| 


of hond Netabilis. 


| 

VN Hat ſhall be aid to be Boyd Ns 
IE tabilia is conſiderable; fot 
| thereabout hath been much diverſity of 
* ny | opinion : Some holding that they muſt 
ji | . be of forty ſhillings. value, ſome tive 
& Fan | pound, ſome ten pound yea, ſome, that 
the value of a peny ſufficeth to draw it - 
to the Arch-biſhop from the particular »- 
Biſhop. But that difference of opinion I 
conceive to ber now cleared by a Canoy.. 
[4 made in the firſt year of King Charle+ 
3 VI98 his Reign at a Convocation then held, 
S | whereby it is eſtabliſhed, that tive pound 
Fill ſhall be the ſum or value of Boxs Notabi=. . + 
| lia ; yet therein is this Proviſo, that where» 

by Compoſition or Cuſtom in any Dio \ 
ceſſes Bona Notabilia are rated at any 
18: | greater ſum, the ſame ſhall:continue nor 

& tt * altered. Tt is likewiſe thereby. provided, 
#188 thac if ny man dic ix #inere; viz. in his 
Yi! Jour-. 


Canon 92, 
93- 
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; Adminiftration -ſhall- be” committed , Or 
the Will proved before the Metropoli- 
* Having conſidered of 'the value, now 


another Point obſervable is, what things ' 


ſhall befaid to be Boxs Notabilia, And 
as:to that, - Debts.owing, to the Teſtator 


are' Bona Notabilia 'as well as Goods 


in 'poſſeſſion, their value being anſwers 
able yer, I think, if the Penal Sum of the 
Bond be but five pound for payment of a 
| Teſs Sum, although the Bond be forfei- 
ed, yet in the Spiritua) Court, where re- 
'ſpe& to Conſcience ſuppreſſeth the fa- 
vouring of Executors, this will not be 
taken to'be:Bona Notabilis, viz. of five 


pound yalue, although in Law the whole | 


*, 


Penal Sunr be a duty. But if the Debe 
be five pound or more, though it:be de- 
{perate, or due from-the King, againſt 
whom no 'Suit can be, but only: by Pe- 


eition, yet this will ſtand for, and as Bon . 


Notabilia, as 1 take it, in the Court Spi- 
ritual'z though'thereabout I can but cone 
jepre, fince the Rules of our Law deter- 


mine it not., And this Point, touching 


the King's being Debtor, I find _ 
BE | F te 
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ſolved, ſo far 4s-1/find.: But there Pop- 
ham at the Bar urged that no. Debt ſhould 
be Bona Notabilia:, and'if it ſhould, yet 
not ſuch for which no remedy by Suit;:as 
in that Caſe.theQueen being Debtor, Yet 
a farther Queſtion Local is: touching 
theſe Debts or things In Aﬀion, in what 

. Place or Dioceſs they ſhall be- (aid to 
Goods con- be as Boua Notabilia, viz. whether-in 


iderabl | 
confpicy. the place where the Debtors be, or-where 


GUbe the Obligations, or-other Specialties be ? 
And as to this, the Law hath been taken, 
That becauſe the perſons of+the Debtors 


| be moveable, paſſant and tranſitoryzthere» 


fore theſe Debts ſhall be ſaid to be,” and 
to make Bona Notabilia where the Bonds 


or other Specialties be, and not where the 


Debtors inhabit and-dwell. And fo was it 
not long fince conceived by Jultice Walm- 


14 Eliz,Dy. 


| 395, only in: reſpe& 'that the: perſons: of the 


Debtors: do. dwell:in foreign Dioceſles, 
? other: than the places of the death of the 
| Teſtator, or. where his other goods were, 


do take 'Adminifiration in the Preroga- 


tive Court,though the Specialties m— 
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| fley, and Juſtice Beawnornt jn one Prety+ . 
' M.Com.Da. Max's Cale, no. other. contradicting it, 
Fid: 13 and Herejn therefore many axe miſtaken; who 
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ed where the party'died; or his goods re». 
{idue were: Butinitafe the Debts be only WH. 
by Contract, without Specialty, then in- ws 
deed they are to be eſteemed Bora Not4- ES 
bilia there and in'that place where the | (RES | 
Debtor is, as the-ſaid Judges well con 190 4 TY 
ceived the difference; But in caſe Land | Wo! 
be given to Executors for payment of =o} 
Debts or Legacies, this (ſhall not be Bon# [418 

Notabilia, as 1 take it; though it be Aſſets; LW 4 


- % ,2* Þ- ' = «s 3»: = | $e'k + v f 
Of the validity and invalidity of  WRARILES! 
Probates, © | Aj | 


* X | 
| to the third Point, we will firſt | if Kilkt 
| ſee of what validity an erroneous MIN tad 
Proof is, and, thereabout- we ſhall find 
this difference, - Admitting that one hath 
not Bona Notabilia in divers Diocefſes, 
fo asof right the proving of che Will ap- 
pertaineth' not to the Metropolitan, and _ | pills 
yet the Wilt is proved before. him 3 this RATE 
is not meerly void, but ffands itr force till pit 
it be reverſed by ſome Sentence upon Ap-. | 
peal; as was refolyed between Year and 22 8x; MUBNTE ; 
Feoffries, in the late Queen's time. But | [1 200 
on the other fide, in caſe one have Bona | 1.4 BY 
Notabilid in divers Dioceſfes, or a Pecu- NUN 224: 08 
lias and a Dioccfs, and yet the Will is RTE 
{No 14 ac al RE Saas F 2 prog» BEIT ED © 
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The be” 

ticular - Biſhop 

within whoſe Diccefo vere of the Goods 
are 5 this is meerly and utterly void, with- 
out any Reverſal. Soalfo of proving, in 
ſome Peculiar. And'in caſe one have Bo- 
a4 Notabilia both in the Dioceſs of Can- 
zerbury, and in the Dijoceſs of Torkz the 
Will muſt be proved either vefore both 
M<ctropolitans, if within each of their Ju- 
riſditions there be Bowe Notabilia, in di- 
vers Dioceſſes; or elſe, as I take it, if 
there ſo be not in any of the places, then 
before the particular Biſhops in thoſe ſe- 
veral Diocefſes where the goods are. Or, 
if within the one Juriſdiction Metropoli- 
tan the Teſtator had goods in divers Dio- 
ceſſes, and in the other but in one .Dio- 
ceſs; then in the one place is the Will to 
be proved before the Arch-bilhop, and 
in the-other place before the particular 
Biſhop, as I conceive, And ſo alſo. of 


* peculiar Juriſditions. And in ſome 


places Arch-deacons have peculiar, or 
Juriſdiction ordinary, and power to take 
Probates of Wills, and grant Adminiſtra- 
tions, But where any like errour or miſ- 
proving is in theſe reſpegs, it is caule of 
Reverſal or of Nullity, 'according to the 
former difference ; ſo allo if there be, 4 
hoo 
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were" it commun for- 

}. thatis; without Witneſſes, orby exa- - 
mination of Witneſſes; "yet may it in the. 
Spiritmal'Court be andone, if either dif- 


_ proof can be made, or proof of Revoca- 
- tion of that Will once made,or of the ma» 


king of a latter. ' * 

Now, admitting the Will true-and 
right, and alſo rightly proved ; let us yet 
{ce the force and ſtrength of the Proof or 
Will ſoproved. It being under the Seal 
of the Ordinary cannot be denied, faith 
one Book, to wit, whether this ſhewed 
forth be a Will proved 'or not 3 'no, 
though the Proof be but indorſed on the 
back, viz. that it is ſo proved, faith the 


Book. But notwithſtanding the Defen- 
dant ſo ſued may deny that the Plaintiff 95: + 47- 


"IF 5H y=4s F ” 23 Ed.q-59. 
is Executor, as not being concluded nor 33 H. 6. z2. 


eſtopped by the Probate ſo to ſay. And _ 
the reaſon is, becauſe the Seal of the Or- 

dinary is but matter in FaQ, and not mat- 

ter of Record : nor are the Sentences of 
Divorce and the like, in the Spiritual ptowd.com. 


Court, Judgments or mafters of Record, #2 44 54: 


as hath been often held. Sas * 54 
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h A*s s for this aft Point, both s be 4a 
\ ving and the Refuſal ſhall-have Re- ; 
lation to the death of the Teſtator, as I P42 
take it, to divers purpoſes. So as to the 
Plow. Com. Proving, faith the L, Dyer expreſly, and 
281, 2*3: confidently in Greiebrook,and Fox's Caſe 3 
and the reſolution allo of the Caſe proves 
it, For there Adminiſtration being com- 
mitted before any Will proyed or noti- 
fied to the Ordinary, as it ſhould ſeem, 
the Adminiſtrator ſold ſome of the goods 
to F S, andafter the Executors ( proving 
the will) brought an Action of Detinue 
| for thoſe goods againſt F 8, who pleaded 
F | this Adam Sitration and Sale: and,there- 
} | ppon the Executor demurreds and Judg- | 
ment was given. for him, as having by | 
the proving of the , Will diſproved the | 
Adminiſtration ab initiv. But it js true 
that Judgement was given only by two s 
Judges3 one being ablent, and-the other * 
| 


38 8. 6.12- diſſenting in opinion : yet I think it was 


” $6:4-3+ right and OG to Law, and that 


| ſnake good Refuſal ſhall bave the like relation.1 z elſe 


Releaſe | 
made be- could not the Adminiſtration relate to the [ 


Fo bb. 5 n death of the Inteſtate, as it doth to.ſome 
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purpoſes, expreſl LEY 
to have an AQion- of Tech pals for goods 
taken. before Adminifiration committed, 
and to have a Rent growing UEDc>" tn 
that mean time, &c. - | 


3. 


39 H. 6. $8, 
2 Ma, Dyer 
Io, 


What Fees to be paid: upon Probate, or? 


for Copies of Wills or Inventories.: 
= | Per Stat 21 Fen. $. Cap. 5. 


. Where the goods amount not to above fioe 
"1pm only ſix pence to the Scribe. 
2, Where they be above five pound, but un- 
der forty pound, 25, 6d. to the BB, 
12.4. to the Scribe, 


» Where above forty pound, # 20 be rakew 


brit 2:5, 6d. to the BB. 25. 6d. to 


the Scribe , or 1 d. for each tem lines 
of ten inches long, at the Scribe's 


chotee. 


Heſe Summs are to ſatisfie both for 
Froving, Regiſtring, Scaling, Wri- 

ting, Praiſing, making of Inventories, gi- 
ving: Acquittances, Fines, and-all other 


things concerning, the lame. 


_ Where Land is given to be ſold, neither 
a F 4 the 
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the money raiſed nor the profits thereof 
ſhall be accounted as any of the Teſia- 
tor's Goods: or Chattels, faith the Sta» 
tute, | 

Note, that the Will is to be brought 
with Wax*thereunto ready to be ſealed, 
and proof to be made of the Will, ac- 
cording to common Cuſtom, 

For making the Inventory, the Execu- 
tor is to take or call to him two Credi- 
tors or Legatees of the Teftator, and doit 
in their preſence or, in- their abſence or 
refuſal, two honeft perſons, being the next 
of his kin'; or, in their default, two other 
honeſt perſons, - | a 

The Inventory is to be indented, and 
one part left with the Ordinary, and the 
other to'remain with the Executor. 


The E xecutor is to make Oath for the 


truth of it. | 


. Fora Copy deſired by any, either of a. 


Will or Inventory, no more is to be paid 
than. before is allowed fer the Regi- 
| firing; with the like election to the Scribe 
or Regiſter, as is above ſaid, 

Mr. Swinborn ſaith, That an Executor 
Is to ſwear, and if it ſhould be thought fit, 
to be boynd to make a txue account, when 


he (hall be thereunto lawfully called < 
| | rac * 


7 


WW 


the pa: 6 of this "Ae ſee in 
page 274- And of accounting ſore Books Sr 
of the. Common Law-make mention, as £6 As nj-" 


ſhall 


13 Edw. the third, Fitzberbert Exoe.q 9 Is account as 
Where Trew' Gaith, that of a thing\in A- ng 
nora no Account (hall be before the. Or- & 837. 552. 
dinary : ; but Parnſcems of a contrary opi- p3E: *: 7i% 
njon. And elſewhere it is ſaid, that where 3s 3. 14, 
a'Debtor is made Executor to the Debtee, ;; "refing in 


he ſhall. yet account before the'Ordinary- account it is 


ſaid, the Le- 


for this Debt : yea, as of money in poſſe tex ſhall. 


fon, faith one: which others denied: ve reme- 
dy by Ac- 


An Fxeccutor by wrong ſhall be drawn (7.7, 5. 


to account before: the: Ordinary,,'. faith Spiritual 
Moyle Juſtice. But ſaith S. German, he-72* 18 = 4f.3. 
may not force any to account againſt the Moyle- 
Order of the Common Law 3 (not ſhew- z:r Wood. 
ing what that is.) And temp. Edw.the 4. 254 +47- 
it1s {aid, at leaſt by. the Reporter, that af- =D b. 
ter the Will proved, the Ordinary hath.37 © #.22- 
no more todo; quod ; uou credo, - 544. 4. H.7. 
' Alfo of the Oath of an Executor di- Rep ew 
vers:Books tell, but not to ſuch purpoſe - 


as XiLerind, bat cruly to perform the Will 


CHAP. 
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ny : What things ſool ers, 
- rai rheiy Gia and mhoroet. 


| \cloutorgate of great multiplicity; and 
would make a large-and. confuſed, beap it 
tied together im one bundle or lump..: I 


will therefore: divide-and fort them! out. 


- imparts, afce thebeftmadner I.can; Figſt, 
we will. dividethenvintothings Poflefſo»: 
ry; opachually inthe Teltators and things. 
in Adion, or'net acuallyin the Teſtator:: 


Secondly, the Poſſefſory-into Chatthls,) 


real- and perſonal, or” (as ſome leſs pro». 


pexly _ it )i nnorpbit and immo-: 


Of Chattely wy Tpoſry. 
ſe may be divided i into two kinds 


ving are not many and various. 1. The 
Wardſhip of the body, of another (be it 
by reaſon of a Tenure of the preſent Ow- 
ner,/ or by/Aſſignment from the King or 
other Lord of whom the Tenure Chu is 

"nl to 
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Jchings whichalb come to. Exe | 


biz. living, and vot living. Theli- 
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2 ha Oh not Cwck thoughtle be 


it.is in reſpect of a Tenure of Land, or 


- other Hereditament,and is for years, vis. 
during the Minority, or till Marriage had, 


and ſo is real. Next, aVillain for years(as 
by Grant for a term. from him; that had 
the Inheritance )/is a Chattel real. | As for 


an Apprentice for years, it is by-Culiom, 
as I take it, that he goeth oris derived to 


Executors : But for reaſon after ſhewed, I 


think this Intereſt be not in the reality, 
but in the perſonality rather, So of a 
Debtor in Execution for Debt;»the Inte» 
reſt in him, or perhaps more properly in 
his Liberty, is not, as I conceive, (for rea- 
ſons' which after I ſhall expreſs) a real, 


but a perſonal Chattel, The like Law of - 


a Priſoner taken. in Wars, As for Fiſhes 
in a Pond, Conies-in a Warren;;\ Der 
in 2 Park , Pigeons, in a Dave-houſe, 
where the Teliator had the Inheritance, 
-or. but. for life, in the Pond , Warren, 
Park. and Doyc- houſe, they are not 


' -Chattels at all, nor to go to the'Execu- 


tors, but to. the Heir, with the Inhert- 
tance, It the Teftator were but a Ter» 
mer, they are to.go to the Executor but 
as acceſlary Chattels, following the m_ 
(9 


others but 
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| of thaley ack oth Warren, Parks, 
Dove-houſe; Pond, OE. y | 


Wl 7: The real Chattels not living are 'ei= | 
ther in Houſes or Lends:moſt uſually, and 
that three wayes : Firſt, by Leaſe-for Fi 


years : | Secondly, by wardſhip of Lands 

held by -Knight's-Service : "Thirdly, by | 

Extent upon Judgments, Statutes, or Re- 

cognizances 3 or in things iſſuing out of 

Houſes or Lands, as Rents, Commons, E 

ſtovers, or ſuch like. Bat where an In--. 

heritor reſerves a Rent upon a Leaſe for 

years, this ſhall not go to' the Executor, 

but to the Heir, with the Reverſion, os ; 

ther then Arrerages of it behind at the J 

death of. the Teſtator. Alſo Commons, 

Corodies for years, Advowſons, Tithes; 

Fairs, Markets, Profits of Leets, and ſuch 

i | like, which the Teſtator had-for years, - 

Et all-which may accrue any of theſe wayes .* 

bv! as the firſt, are Chattels real, Yea, 

one ſimple Preſentation to a Church, up-" * 

on the/next Avoidance is a real , and”. 

mot perſonal, Chattel, before it come to 

A be void 3 and what then it is we ſhall 

'F | after ſhew. And the Title accrued to ; 

'J the Crown upon Attainder of Felony, : 

+ where the party held not of the Kiyg, 
viz, the —— Diem & Voſtum, that 

i5,. 
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is, power not'only to take the profits for .. Pun ky 

a year, but to waſte and demoliſh Hou 4jze 124. 

ſes, and to exgirpate and eradicate Trees Fitz. 

and Woods, is but a Chattel ; and there- 1 61 Mt 

fore though granted to one and his Heirs [A601 

by the King, yet ſhall go to the Executor, Wo! 

and not to the Heir. [N 

s ome doubtful or left clear Caſes worn ot; Vi 

8 Chattels real. "%; WR 

Fo where we ſpeak of Wardſhip, it 1 8T05 

is not to be underſtood of Wardſhip (1113 | | 1 

by reaſon of Soccage tenure, for that go- What $01 
- 'eth not to. the Executor, but he ſhall be FRI ER 0 

next Guardian'who now, after the death Qi 


. fourteen years old ; elſe he is out of 
: Wardſhip. Secondly ,.-it one have a 
Leaſe for three lives to him.and his Af- 
-figns, this is no Chattel, nor ſhall go to 
' the Executor, nor -to. the Heir. but to 
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of the firſt Guardian, ſhall be next of 'f | 
kin, if the Ward continue .under | tl 


him who firſt enters and claims it as an | 
Occupant, if no Afſlignment be in the z7 4g p11. 
life of the Leſſee made : Contrarily of a 

Leaſe for many years, if three, or more 

or lefs, ſo long live, this is a Chattel, - 

and ſhall go to the Executor.Soan Extent 

upon 


7-1 + Office " | 
|. upon/a Statute, yet it is delivered eo'ths 
| "4x party as a Free-hold, vis.' at liberum te- 
| | | aementum \, but that only' makes it to be 
| | afi liberum tetementumt as to the main» 
d | | taining of an Alliſe, if wrongfully put 
| out, Where one is ſciſed/ in the right of 
his Wife of Land, or other Heredita- 
ment, and is attainted of Treaſon or Fe- 
| lony, 'the profit thereof accruing unto the 
| Crown is but a Chattelz and though the 
pu E.3. 4 King grant it to one and bis Heirs, yet it 
Chat. x5. fhall go to his Executors. And if one 
having a Leaſe for many years, viz. 100, 
500, Or more or- leſs, doth deviſe and 
bequeath'the ſame to A and the Heirs- 
males of his body, and for want of 
'F ſuch Ifſue to B and the Heirs-males of 
' his body, and dicth, having Ifſue a Son 5 
F > the Term. ſhall not go to- his Son, but . 
to his Executor or Adminiſtrator 3 for 
it cannot be made a matter of Inheri- 
tance. So if 4 had died without Ifſue 
Male, the Term ſhould not- have gone or 
remained to B but to the Executor or Ad» 
miniftrator of A; as was lately adjudg- 
ed.in the Exchequer between Sir Robert 
Lewhkyor and Mrs. Hammond, So of an 
Advowſon, or any other Hereditament, 
granted or deviſed to one and his _ 
or 


LE " *, 
® nds res NR _—_ . j 
<< $0, Ct rn: IRA NG Le Lara ” er» Poona fob gangs em amy 


SEE 1; ap err; a FI 


body 3: yet ſhall the {: £0. LE 
ecutor ,. and not to afy ir; forts 
ing derived out-of Charrel, .canngthb 
any-Free-hold or Inheriravce, .but 3s. it 
"ſelf a meer Gran 'Partus Jequine we 
rem, fo =P - ni; 


- 


Pc Chattels, or goods —_ 
are alſo in.like manner to be divided _ 
into. quick or. dead. The- quick are 
Cattel-of all--kinds , as Sheep, Horſes; 
Kine, | Bullocks,, Swine, Goats, Geeſe, 
Ducks , Poultry, &Fe.  There- may -be 
alſo in living Creatures reaſonable an 
Intereſt as in a Chattel perſonal; as in 
the [perſon of a man taken in Execution 
for, Debt, - And this I hold to be in na» 
ture, not a real, but-a perſonal, Chat- 
tel, (as before was touched) for that:Debt 
is the root, of it, and the body is but a 
pledge or gage, diſchargeable inſtantly 
upon. Payment, Releaſe, or other Dif- 
- charge of the Debt, Like Law of a Priſo- 
ner taken'in the Wars 3 for at and 
t CLE» 


Of Chattel Perſonal 


Heivs, pops Heirsor Land confi bp £62 
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= way a'Prifoner,'yiz. Di 
tum Priſonarium ſunm cepit,” 
nr notvatcly, viz. in the-time of King H Hep. 
noe. = the 84, the King himſelf, upon-the win- 
" $:Property Ding of 'Bullen, bought divers Priſoners of 
38, his Subjects. And+by a Statute in the 
beginning of Her. the 6. his time, this 
Intereſt in a Priſoner" is mentioned Im 
valuable, and coming from one Kin 
to another 3 therefore, doubtleſs, { #2 
' 2 H,6. c.5. from Teſtator to Executor by death, and 
| not tobe infranchiſed or- freed thereby. 
F The' intereſt which -one hath in'an Ap- 
| 4. prentice I take to 'be rather perſonal 
'F '  _ than real, though for years, becauſe 
| % not ſpringing out of any real Root, as 
Wardfhip and Villainage do , but out of 
a meer Contra, As for a Servant whoſe 
Maſter is dead, doubtleſs he is legally 
diſcharged, and is not Servant either to 
Heir or Executor : but meet and honeſt it 
is that one of them continue him in ſer- 
vice, till a fit time of providing for him 
a new Maſter; and ft bh him, not to'de- 
part ſuddenly. | 
Now for things perſonal without = 
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ſeateevident, viz. all E ouſhold-ſhuff, 
Implements and Utenſils, Money, Plate; - 
wels, Corn, ' Pulſe, Hay, Wood felled 


and *ſevered from the. ground,” Wares; - ep 
Merchandize, ' Carts, Plows,../Coaghes; 


| Saddles, and ſuch like movcablethings.- 
Fo More doubtful Caſes touching things 


WY . <, Perfonsl, "Y 
| Fg touching things living. If che», ” 

Teſtator had. any tayac Pigeons, Or 5. Come of 
Deer, or Conies, OT Pheſants, or Partrid- _ wo 


ges3 theſe, as. well as Chickens, ſhall go Kelw. &e.F. 


tothe Executors : fo, though not tame, corp = 


it-they-were taken and7kept aliveinany 18.4. 
Room,'Cage, or like,Receptacle, as Phe- 

ſants and Partridges often bez. ſo Fiſh in 5. x. 4. r4 
a Trunk, as allo young Pigeons,.though 75, 2vd i8- 


POE] : So of 
not tame, being in*the Dove-houſe, not y4,vss in © 


able to fly out; yet their Dams, the tbe net - Is - 


| , | : - is Felony t 
old ones, ſhall' go.te the Heir with the 4eal theſe, 


Dove-houfe. And if, the Teſtator, had #129 they be 
any reclaimed Hawks, they alſoas Chat- © ** 
tels- perſonal ſhall go, to the Executar, 

becauſe they are things commonly vendi- 

ble. And whereas-Hounds, Grey -hounds 

and- \Spanicls be not fo commonly 

bought and fold, nor ſo anciently have 


been; yet are they: now, grown to.be 


a Mcr- 


a" Merchandiſe, and- why not ? for al- 
though - they be for the moſt paxt but 
things of pleaſure, that hindereth not but 
they ay valuable, as well as Inftru- 

$0 an Hun- MENTS of Muſick, both tending to delight. 

_eeſs Worn and exhilarate the ſpirits; a cry of Hounds 
pu "* hath, to my ſenſe, more ſpirit and vivaci- 

ty than any other Mufick. Add hereto, 
that there may be ſome profit and: advan- 

-» << "tage gotten by them, both quoad adeptio- 
Gats, Par- #1em boni, & atlemptionem mali, the get- 
wridges,wild ting of ſome good food, and the preſer-. 
are good Ving oft others, as Lambs, Conies, Fih, . 
_. Poultry, by killing Foxes, wild Cats, and 

| others, which defiroy them. - And we 
know that money 4s recoverable in Da- 

mages for taking away ſuch, or a Maſtiff 
ferving to keep an houſe; ſo of Ferrets, 

- fo catch Conies, &c.' Therefore they are 

* valuable. But it may, perhaps, be obje- 
Ged, that none of theſe above are Catte], 
and+ therefore not repleviſable, conſe- 
quently, no property in them for when 
more than one living Cattel is diſtrai- 
ned, the Replevin isto be by the name of 
Averia, ſignifying Cattel. For anſwer, 

' not to inlift that one may have property 
in divers things whereof no Replevin li- 
eth, as Corn or Hay not in- Sacks nor 

Carts, 


F a 

Ma rl , "A 
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an Exechice, 


Carts Money not ſhut in bag nor box,Se. , 
I farther ſay, that Even the word Az #ris 
may be applicd to theſe : for fo I find'to | 10101 1: 
Hens and Capons in the Book of Entries, HER (MR 
viz.in the Writ of Curia elaudenda,where ol, 1429 [1G 06-8 
the Plaintiff complains of the Defendant's s [1H] 
not making his Mounds, per quod Averia 
ipſis A, viz. Capones, Galine, & alia A- 
veria if 7 A, that'is, whereby his Catcel, 
viz, Capons and Hens, and other his Cat- LIP 4 
tel, came into the Plaintiff*s houſe and - LIW'Þ 
garden to his damage, ec. And both New- 1181 Fi 
-port and Newdigate hold that a Writ of | 
Replevin licth of ſuch things. Though 

Brudexel were of contrary opinion, yet he Hen, 8.7: 3. 
alſo held an Action of Treſpaſs maintain- 
able for taking of them, and therefore ad- 
mitted a valuable property in them. Now 
come we to.things without life; and firſt, 
to thoſe abroad in the fhelds. Put the caſe 
that a man dies in July ( betore Harveſt I 
mean ) ſ{cized for life, or in Fee or Tail, in 
his own right or his wifes, or efiated for 
years of Land in the right of his 
Wite being fown ' with Corn or any 
manner of Grain, the common ſaying is, R 
Duicquid plantatur ſolo, ſolo cedit : yet chis | 
# ſhall go to the Executor of the Husband, 
# and ifotto the Wife or Heir, who ſhall 
63. have 


Roots of 
Carrots, 
Parſhips, 
Land fown 
whereon is 


ripe Corn. 


life in effe. 


have: the Lond; but Ha 
.. Graſs ready to be;icut: down,” Apples, 


y growing, viR,," 


Pears, and other 'Frint upon the Trees, 

ſhall go to © the Wie; as alſo if they 

had been upon a man's own Land of Inhe-- 
ritance, they ſhould goto the Heir, 

though the Corn ſhould go to the Execu- 
tor.: The reaſon of difference is, becauſe 
this latter comes not. meerly from. the 
Soil without the induſtry and manuxance 
of man, as'the other do: and I take Hops, 
though not ſown, if planted, and Saffron 


and Hemp, becauſe ſown, to pertain/as. 


Cornto the Executor; Al thoſe yet ſhall 
paſs.to one to whom the Land- is fold or 
conveyed, if not excepted, though never 
{o-near reaping, felling or.gathering.: But 
what if -the Wife had the Leaſe for years, ' 
as Exccutor to ſome former Husband or ' 
other Friend, and the Husband after ſows» 
ing dies? who then (hall have the Corn ? 


For Ye way Certainly-the Corn ſhall go to the Execu- 
Tenant for-tox 'vf the laſt Husband, af lcaſt-ſo mach 


as is more than the years value of the 
Land, or the making itup by addition of | 
other things; for the value is to be Aſſets 
for payment of Debts and Legacies. Put 


the caſe again, that-the Hushand and 


Wife were A of (the Land 5: 
- then 


owed is, 
not $0. to bs "$690 Ave Being in conſide- 


rel. 


| [o-ang Ts fhalt ©.” 
yet (halt ic have conve- 


pient appa» 
23H. 6. 


ration of-things growing 'on the. ground; xr. z Eliz.. 
_ rms not fo oxget tothink/of Treesſold by Pet 
d 


7 $ ſeiſed of the Inheritance of th&L 
1 7 DYwho dieth, before felling;' this- 
Intereſt is a Chattelywhich thall go to the 
Executor.and not to the Heir of 7D: but 
 ſomie'colour may be-that theſe, becauſe 
fixed to.the Soil hd: Frec-hold, axe real 
Chactels, as the interelt in Landis, and. 
not perſonal, S9..alſo of Trees except- 


ed by him who felleth the Inhericance.of- 


. the Land. . But in' both Caſes I co 
| this Intereſt to-be- perſonal,and not real; 


- the. Vendee or, Vendor with EXCeP= 
*tion, it ſtands in_ conſideration ſevered 
and abſiraQed fromthe Sojl or Ground 
where the Trees grow, though the 
"Trees be not actually ſevered by the Axe 


nat, as it is a propriety: "of. Chattel in 


"Y , 


from their Mother Earth, But if the Leſ> Co.4i.2. 38, 


| for: for years. or life do except the Trees, 
*-theſecontinue; parcel of the Free- hold 
* and"Inheritance. : And after Corn reap= 
- ed, and before Tithe ſer out, . the; Inhes 


-ritor- of the Tithe dying, 1 think the 
'F I G 3 | Loom 
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Mat 19 
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12 Wit we bin let. us come Wt" te the Teſta 
WW! i; , tors Houſe, and fee in and- about ic, 
'F | of nous, Sofne doubt what pertains to the Heir, 
+> jp eg and what to the Executor. Queſtion hath 
Houle yo z, been of 61d, and of late, touchin Cop> 
ze 6. pers, Leads, Furnaces, Fats for Dy- 
/ ers Or Brewers, Pales, Rails, Glaſs 
in Windows, Tables, Dormants. Wain- 
(cots, . Doors, Locks, Keys, | and ſuch. 
like, to to whom theſe ſhould go, whe- 
ther to the Heir or Executors. Andin 
the latter end of Henry the {eventh his 
11 H.7f.21. time, an Exccutor taking a Furnace 
which was ſet in the middle of a houſe, 
| and not. fixed to any Wall, the Heir 
'{F F brought -an Aion 'of Treſpaſs againſt 
iN FM him for fo doing zand it was adjudged for 
. the Heir, viz. that this was to go as part 
>. of the Free-hold and Inheritance to the 
42E. 3.5.5, Heir. | And long before, 'in Edward the 
| third his time, it was debated, whether 
g it were waſte i in a Leflce to remove Or. 
"- take away a Furnace, or not: ButI find 
no opinion delivered by the Judges. But 
in the late Queens time, Juſtice Walmfly 
faid that the Lord Dyer's opinion was, 
that where the Furnaces not fixed to walk 
Wa 
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wall, the Leſſee might within his Term 
take it away. Contrarily, if it were fixed 


tothe Wall; for then it ſirengthneth the =. 37. 2172. 


houſe. And yet, notwithſtanding it might 
be in the one Caſe fo .removed 'by the 
Leſſee, yet it is not there, as he ſaid, a 
Chartel perſonal-or moveable, fo 2s it 
is attachable. And there the Caſe being, 
that a Clothier, being a Termer of an 
houſe, had fixed a Copper to the Wall, 

with Looms and Pricks neccflary for 
' his Occupationz a Judgment being had 
againſt him, the Sheriff delivered ithe 
Copper in Execution as a Chattel, and 
after the Leſſee took it up, and it was 
taken from him by virtue of the Exe- 
cution : whereupon he brought an Acti- 
on of Treſpaſs, and by all the Judges 
the Action was maintainable.  . And 
whereas ..it was found by the Jury, that 
by the Cuſtom of Kent the Leſſee might 
remove ſuch a Copper z Juſtice Beay- 
. mont faid, that without any Cuſtom a 
Leflee might ſo doat any time during his 
Term. But it is to be noted in the faid 
Caſe, that the Furnace was by it felt deli- 
vered as a movable Chattel,and not as part 
of the houſe ; for that was not meddled 


wine, nor at all delivered in Extent, (as 
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Caſe. 
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where both Houſe afd Copper were aeli-- 
vered'upon a Statute ) the Houſe belike 
being held upon ſuch'a rack-rent, as that 
the'party did not defire to have it, for he 
righthave had the whole being a Chat- 
tel, and ſo have uſed the Copper during 

the term. And as touching all other fixec 

things,” the Law was taker in the faid 
caſe in H.7. his time to be all one as in 
the caſe of the Furnace, viz. that they 
ſhould go to the Heir ſave only that for 
Glaſs in the windows, Pol'ard ſaid it was 

otherwiſe, viz. that that ſhould go to 
the Exccutors, which none there denicd. 
But fince, in the late Queens time, it was 
otherwiſe reſolved touching Glaſs, that 
it ſhould not go tothe Executors,and the 
like 'was there faid touching Wainſcots, 
and' fo alſo by the Lord Anderſon in the 
faid caſe of Anftin. And touching Poſts 
fixed, for that they be parcel of the 
Free-hold, ſo alſo of Mill-ttones, An- 


'vils, Doors, Keys, Windows, none of theſe 


be Chattels, but parcel of the Frce-hold, 
or thereto pertaining, therefore not the 
Executor” Of 

"Now to come to Gardens - alſo: 't 


whereas E beforc laid down a difference 
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ber dntchagetomadjer *e from 
e Earth without'manuring, and ſuch - 
is prow.of thernſelves4 it it,w1ill thence. be. 
concluded. that the, Roots of- Carrots, 


b: 4 Parſnips; Turnips, Skerrets,and ſuch like, 12! 11.7 98 
coming and ariling from yearly ſowing, DAWES: | 


muſt g6 to the Execator, and not-to the 
Heir ; the caſe being ſo, that the Gardrier 
and Sower” had the Inheritance" of the 
Gardgn or Soil. Now though-in-moſt pla- 
ces this can rarely be a queſtion of value, 
yet about London and ſome” great Towns ut 
it may,and therefore is not unworthy of a 7 Þ 
line or two, a thought or two, the rather, | | BY 
"for that the reaſon of-this caſc may give "4 
light touching right in other caſes, And, 
in my opinion, -thele'( notwithſtanding 
there is.a ſowing and manurance'to-ge- 
rerate them and cauſe, their being} ) ſhall 
go0'tothe Heir, and/notto the Executor. 
My reaſon is, for that the thing of. profit 
is - the Root. which -is hidden in the 
ground , I-hold it no- reaſon, nor as - 
greeable to Law; that the Executor 
_ Thould dig and break the ſoil and ground 
XZ _. to ſcarth for her-entrals: he is to con- 
F  -tehti himſelf with that which is above 
I ground; as Melons of all kinds, 'and the. 
likeAvhoſe fruit is cove the ground; but 


; Ws «Od. ; as 


- . 
wo tie << ane - 4.2 » 
. 


© hen PR OT Ry” 
"£3 V4 at BR ns 5 prongs 4; Py 
3:0 Sp * AA dates 


"miee' Artichokes, - though the fruit be ay. 
| | bove the ground,. yt I think they hayer 
Ws TH 3*: not ſuch yearly ſetting, or manuratice as 
Wed {11 +; only ſever them \jn intereſt from the 
_ Wh 'Soil, thetefore they {hall 80 with it to. 
if | 0472! 88 c the Heir . | * 
F Let us now colifader of chings, though 
not fixed to, vet uſually kept in houſes, 
viz, Writings and Evidences, whercabout 
ym—_ no doubt can be, buc that they - I 
ollow the intereſt-of the Land: as it 3 
they” touch Inheritance, 'they pertain to 2 
the Heir 3 it but Terms of years, Goods, 

| __ * Chattels,- or Debts, 'they pertain to the 

©  Executor: yeaſo do Statutes and Bonds 
in Law, Chowſoever otherwiſe in equity) 
though they-concern the aſſurance and en» 

F | p joying of Inheritance purchaſed. What 
Wi 8. < if 4 mortgage the inheritance of Lands 

| toB, upon condition of Redemption by 
mp of five hundred pound to B, his 

r,;or Executor, and B dieth, . the 
Deeds being delivered..into his hands? 
now the Heir, 'not the Executor, ſhall 
have them: for though the money may 
os | be payd to the Executor, yet (- mean» 
'Hi | time ) the Land deſcends to the: Heir, 
I nor is there. any Debt to the 
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: on the other ſide, thar the Land had been 
fold for five hundred pound gay whe to: 
A, but # Condition, thatif not paid to 
him, his Heir or Executor, by ſuch aday, 
then to re-enter; and Adieth; hereis a  - HEME: 
' Debt to the Executor,” and no Land de- IG 
ſcended to the Heir of A, yet (hall the OWE: 
Heir have the Deeds, for that a Condi-' | Ra npr 
tion is deſcended to him. Queſtion hath $7 28-18 
been touching Boxes and Chefts wherein if 
the Evidences concerning Inheritance [IR 2 


are: and although the better opinion mm S |} 4: 

our Books doth pitch upon this diffe- 115 [4:30 
rence, | that 'where they are ſcaled up, * HAR FI 
' they ſhall pertain to the Heir, other- ys Fein bi | 


wiſe, where not ſealed ; I caynot con- ; WAH 
ceive' that difference to be grounded on 1 
good reaſon, but rather think that Boxes; 
which have their very creation to be the SEN: 
| "nga or habitations of Deeds, ſhould, js 6 
- as appurtenant to them, go to the NR 3: + 
Heir, whether ſcaled or not. On the © © 
_ other ſide; Cheſts made for other uſes, 
viz, the- keeping of Napery or Ap- 
parel, ſhall not, as F conceive, be taken 
as appurtenant. toEvidences becauſe ſome 240. IF ole 
be. in them, for ſo may other things alÞ ue tha way 
be: ' Noy as touching «hem can ſealing be make dif-" 
tc&,” but rather locking and not wo 
locking A 
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Of things not attually'in ahe Teſtator, but. 


accruing to the Executors by or after the. 
Teſtator*s death. 


Tc be of divers "Bl ; the firſt and 
chief whercof are things gotten and 


- acquired by Action or- Suit 3 ſecondly, 


by Condition or Covenant without Suit 3, 
"wk by Remainder, 


Co Of things i in s Adipn. 


T2? ſpeak firſt of the ry it 1s cleax 
- that Debts due tothe Teſtator; be it 
by Bond, Statute or Judgment; ox; for 
Arrerages of Rent, are not Aſſets "to 
charge . the Executor until: geceipt, of 
them:- and it is clear-that the Aion to 
recover: theſe doth pertain-to the Execu- 
tor, and that the Debt:and; damage 
covered ſhall be fſets to chargethe Exe» 
cutor. So allo of Actions of Dev 
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93 a» 
26 A: = aborn any ahing perſoral; 01 or as > gl 
ny. Y hattel real, Leaſe, Wardſhip; -or the Inher, be- ' 
like. But perhaps ſome will dqubt of comer Heh 
Covenant touching Inheritance, vig. the comes. to 
aſſurance of Lands, or enjoying thereof _ 
free from this or that incumbrance, or the Aion ; but 
like : Yet even in thoſe caſes, if the Co- m5 fer 
venant were broken in the Teſtator's life- dible. 
time, I think clearly the Action is ac- 
; crued to the Executor, for that his Teſta- 

tor was to recover damages in the Acti- 
-on of Covenant for that breachzand he be- 

ing entitled to theſe damages as princi- 

pal, and not any acceſſary thing in that 
Adion,theLaw hath caſithatAG&Gion upon 

the Executor. And that is the cauſe why, 

it Waſte be committed in the life of the 

Leſſor by his Leſſee, and then the Leſſor 

dieth, his Heir can have no Action for 

this Waſte, viz. becauſe he cannot-reco- 

ver the treble damage 3 fo neither can the 
Executor have it. for that he cannot reco- 

ver locum vaſtatum, the place walicd, the 
Inheritance whereof is in the Heir. 

That the Executor at the Common 

Law could not. maintain an Action of 
Treſpaſs for goods of his Teſtator taken ir y. 4. z2. 
away in his life-time, ſeems to be impli- 45 Fo: p- 
ed "Y the Statute in the time of K. _—_— 4 E,5.60%% 
k the 
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And he like the third, which gives fachaQion. Ye 
| Ecutorsof it ſeems that a. Replevin was maintain- 
} Il m —_— , able by the Executor, at leaft in ſome ca« 
Wi 4! "ron c. 5. 7 (es, for goods taken or diſtrained in the 
Will |: 


47:3-3-Fit Teſtator's life«time. But in caſe the Di- 
ſtreſs were for Rent or Service, it is ſaid 
a little after: the making, of that Statute, 
that the Lord may not now avow for his 
Rent or Service, becauſe his Tenant is. 
dead, but muſt (ct forth the matter, and 
thereupon juſtitic to excuſe himſelf from 
anſwering damages; and the Executor 
ſhall by this Acian recover the Cattel 

| or Goods,and that by the Common Law, 

ſaith the Book, though the Statute of 

C.21.meant, Marlebridge had never been made, for 


7 _— that the propriety remained in the Teſta- 
| Bur Mok, for, Note, it ſpeaks not at all of the 
1. | jw, Maid Statute of 4 Edward the third. But 
\ #8 *E Newton in the timeof King Henry the 6; 


would have it, that the Executor'in that 
caſe ſhould not have a Replevin, but. an 
Action of Treſpaſs grounded 'upon'the 
ſaid Statute,” viz. 4. Edw, 3. which me- 
thinks cannot be by.any means, by rea- 
. fon of the Statuteof Marlebridge, CaP. 3+ 
Non ideo puniatur Dominuw, &c. for the 
++.8.8,c Executor,as well as his Teſtator, is'there- 


19.4E,3. by reſtrained, as I think, from the Adi 
on 
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| \ Tref againſt the unde As for 7M B 

that no. my) can be made upon fr ledet, 
Tenant, that is now remedied by'a late yage lt 709} 0 
Statute. The other Statute hath been ta- cow deg of (IN I 
keto extend to other things thawgoods 5? ware 1 


moveable: for where a Church become ger. 3- - At 1 
ff 


ing void, a ſtranger: preſented thereun» ;; 6 Eilg. 


to- wrongfully,and the Patron died; it was pom, & 


reſolved in the. late Queens time, that <,,;%.z. / 


the Executor might by the equity of the meerly ielt 
faid Statute maintain a Duare impedit. 7g... 


But' whether an Aion of Treſpals lieth 7 Ti Prem | P1181 


|. did ve- 
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growing, hath been Arms but no- Cale fore,” fi} G 
where reſolved to my knowledge. I wes | 
think it may lie with ſome difference. 

Firſt, for that the'Statute of 4 vows 

the third doth not only ſpeak .of 

Goods . carried away, as limiting the 

Law to that treſpaſs ſolely and payer 

larly, but ſpeaks generally of Treſpaſs - 
done to Teftators and then bringg.in | 
that particular of goods, as one Inſtance. 
Now there be many Caſes of Inſtances 
or enſamples given in Acs of Parlia- 
ment, which yet do not reſtrain the 
remedy or Purvicu to that particular, or 
w—_ Ald av other Caſes of like na- 
tures 
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redrefſe: : "»F it ſhould\Il} Icave many 
unpuniſhed , it it ſhowt& have no larger. 
extent. than to that 'one fingular ;Txel- 
paſſe of. Goods taken away, viz.” move- 
ables. - Again, the Teſtator was clearly , 


entituled ro a recovery. of damages for 


| this other Treſpaſs, »which if he had re- 


covered, (hould haveicome to, his Exe- 
cutor:. Yed)the things thertiſelves, all, if | 
felled in che Tcliator's life, and-. part, 
though: riot felled, ſhould have come:to 
the Executor 3 therefore. a ll che dama- 


ges recoverable in lieu thereof, out of 


which ( recovered ) the Debts and Lega- 
cies 'of the Teſtator are to be fatished. 
Beſide, this Action of Treſpaſs is a thing 
ſevered from the ſtate of the Land, fo as 
if the owner thereof had,. after this Tref- | 

& done, aliened the Land, yet. had 
hot this Action remained to_him, as T 
cake it clearly. .. And why not, as well as. 
where a Treſpaſſe is done upon the 
Lands of the Leſſee, and then the term 
expires? this doubtle(s doth not take. a- 
way his Acton, not his Executor's, Bixt 
methinks here may be fore differences; 
probably taken : as firft, between a Tref- 


| | pals 
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| wherean'! it groweth, and ſhould thave 
died: hides ſeverance! and: feVing;; 


; yet: 
itſhould have gone 'to-the Exccutoi, and 


tot: with-the Land-qb che. Heir; t 

| fore Youbtlels: thy the - Action for de- | 

roying or taking::away : thereof; accrne = 104 
by th bo rue myo ionds 3 - B88 {051.8 
- in-liew of the thing taken'ot_deflirogied p Li 115; i 
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Otherwiſe, perhaps;: 6 Wodd: ot £ xals; x: (Hit [ 
whidby the Oonevageach pally} ||| | 
_ gone: to the: Heir; and: Eo 


and Grafs, vis, betwixt that in Paſtire 
and-chat:'in Meadow ;ycatly- mowed 
and turned into Hay;\ not left to be:cons 9 
ſumed by: the howths of:Beaſts,- - ds. thasd 
growing in Paſture :+For.2s:the 'Law di ; 
Ringuiſheth between theſe Soils, it gives 
necedency to: Meadow; abd reakes it 


orgs Leſſee.co plowit up,not {© for - | ; , 
fin Yea, Tithe:is paid of Hay, but ..- ; || 
nol Graſs prong ho, Paſfures : <4 the 
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bans is eaten up'with Cattel by:@ Trefs 

affet; and where by>him mowed- and 
ns” awdy as Hayi:for-in .this'lattew 
caſe an: Adtion of-4r7 


aption-by the'courhs of Beaſts 


med nqgiA@ion:ſheuld:be 

' miintailnable by theExcecutor 3 which yet 

£ alinit not, -but thinkthe contrary pro- 

bable."! (il J&ry1 1x1 35471 R:. Ds 3 Bt! 
Forwhen MeadowJjround which year. 
ly:conceiveth,/(Sol ſine bomine ber- 

| bats) ſhall be xtaly ro:be delivered bfher 

burtherd, ifſtrangtr put ina hexd of Cats! 

heat ne which (waltow up and; tread: down 
- rags ory this-fraje of her. Wein before the Mower 

on upon the with: his Sitheiconig ava: Midwifetohe} p 


\ Gale here | hevidelivery, if: then by the haſty death of 


- = wg the Owner, before Adtion b rough othis 
able, © great Treſpaſsſhould be dif nifhable, 
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bole penal ſutn; fry haply 5K 
Thee Hy as the principal, 
=] rtjon. 
ercfore there js great caution to be 
d by Executors inghis kind, that unleſs 
they beſure they have. Goods ſufficient to 
y Yal Debts and Legacies, they make no 
Releaſe. Ac quittance,or. Acknowledgment 
of ſatisfaction anors than they receive 
be it Debt or Da 
And the like caution is to be uſed by 
them touching ſubmitſion of Debts or da- 
= esto Arbitttnent, whereby diſcharges 
1c ſame may grow : for the ſubmi 
An th the Arbitrement being their yolan- 
tary aQalthoug h the Arbitrators by mir — 13H, 
Judgment do Ailcharge the Debt or da» 2:5, 


mage iy part, orin, whole 3 yet ſhall the fee » Ro | 
is 


. Creditors have. like reqedy- thereu CUPOD Bewr Vo 
ie the'Executors as if they had res pea. the. 
NU Or, which is more, "Fs the 6 gy ned 


_ tor oft 
|  Oftiee AQions there be of be ror png 
$H,6.C, 4. 


ich as the Teflator oſt in 
- os 
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8 tor, hall: aMfo be-A Bos 1 9H 1 
7 4 ; þ Pe 130 6 , 4 
i YL 7 --4 be 3 
Þ | Chanelh come t0'the' wowtort from! the 
Teftatirs, yet "not SHES." Tee TD 
3+ Aﬀets which bens: Chanel. 1h 
3- Things in Aion, und in'the Perſonalty, 
: of turned mio Chattels Jan, & e con- 


'S to the Y Jexeth niſi thus: 4 
---  2£J. makes Bhis Executor, and dits; 3 
\ - _ mak&C his Executor, ge. dies !- the 
+ + -» Goods left by A to'B'ds Extcutor far | 
.. _ Exceed his Debtvand' Legacies, Or tet us I 
b- "Mi - poſe ho. Debts nor Legacies of 4, and 3 
'$ 5.” that Þ dieth much in debt above 'rhe ; 
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due before "00 done br: the Teſtator, 
Thus though he have'the Leaſe as Exe- 
cutor;-'yet part of the- profits: are italy 
his own, 'not as Executor.' 34y 

' And looking back upon: this Caſc, - we 


piiny diſcern a nece{hity ſornetimes- of the 


Exeettor's, paying with-his own money 


for his Teſtator's Debt: as where the Te- 


ſtator being 'to-pay a Rent at Michaelmas 
or out Lady-day, he dies'a day or 'two 
before, or, ro put-it "more clearly, A 
day-'or two after theFeaſt, not leaving 
ary'goods to pay the Rent, other” than 


_ the turure* profits of the Leaſe, ' Here, 


unleſs that the Executor will forfeicthic | 


- Leaſe, he muſt hy oftt of his own mo- 


NEYs > 
Now 


colts do this until hehad under Seal, 
or bya& in the Court Spiritual, an Aﬀent 
of the Ordinary, it would be an extraot< 
dinary trouble to E xecutors, 


1 find alſo tempore Hen, 7. moths 20 H,7-5.65 


mean” of-altering Property , to wit , 
where a Fieri facias comes to the Sheriff 
to tl] or levy. a'Debt” of the Teſtator's 
goods; now, faith the Book, may the 
Executor buy theſe goods of the Sheriff 
as well as another -and'ithe do, the Pro» 
perty which he had as Executor ſhall 
be turned into a Property in -jure Wo- 
pris. 

If an Executor among his Teſtator 3 
goods tiad and take ſome: not his, and 
after, theſe being claimed by the Owner, 
who left them'tn the ciſtody of the' Te- 
ſtator, the Executor 'not crediting the 
claim, fill keeps them, and - the Owner 
thereupon recovers damages in an Action 
of Treſpaſs,or of Trover and Converfionz 
now (and ſo in all other like Caſes) are 
_ theſe goods become the Treſpaſſor's in 
property, becauſe he hath paid tor them: 
therefore it is not ſtrange, it in like man- 
ner an Executor, paying-out of his own 
purſe for or in lieu of the Teftator's 


K 2 goods, 


v if in this 26d other like Caſes he- 


20 H.7, ; 
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wp” | goods, bar eaCaf hs i 
'F cerfainty ). changed/in/property, apd-be- 
W | come his own." -This.is but -put as an in- 
4 ſtance underſtood with the re oc 
'F cautions precedent. | 

. | | | 


C H A P. VIIE. 
of ſome ial ; -ofios between the 
[ : Executercond be Heir - | 


' - arB630. T HE Tn may in. convenient 


<> op time after* the Teſtator*s death 


among them, Enter into. the houſe defcended--to the 


'F = "rao Heir., for. the. xemoving -and:>taking 
'F Pid.1;b. Inn, away 'of the Goods, '{o as the door be 


ofeteg. © Open, orat leaſt the Keyibe in the door : 
and - this, underſtand. of :the door. of 
each Room. | For-although the door of 
entrance- into Hall and Parlour. be open, | 
the Exccutor 'cannot by that: juſtifie the 
breaking open of the door of any Cham- 
- ber to take goods there, but only may 
-take thoſe in the Rooms which be open. 
.And this is proved,. as to me it ſeems, 
by-the Caſe of the Cheſt with Evidences, 
which, ſaith the Book, the Exccutor 
may 


n - -] Þ 
6 35 $908) 14 ES Es ” p 49 
$-< 
2 IE 


| 3 »y P $3 , 3 oo gy « os z- Rs A "Do 3 
: - $0 TITS A : IP " SIG #4 a Ed : 
cory an th Fe 5 Canzeha $53 TFT 6 * * Dy BM SP 7 Dp atv, * 4 tet £ 2 Nv: £ bk A SETS ©, iy 
Fa wr a HET 2 "$8 WY « We ry v; L649 ": gf 4 44 Ab Es oe 4, -<IY oY SY) 
Ar F 1 4's: (2,6 OR EE > ws "I. 6 "Tots er, SYN; 4's 
Wo "* % 5S A $3 TR EF 5 Vets "Wt? F Ts oY, t WE thg + Ns & 


wg 


Jocket. is: aw inclolure..of - betteri-xeſþett Kg 
than a-Cheft. "But. if the goods-be not PloCom: I, 
removed within: convenient time:; ithe; i 
Heir may difirainthen) as damage feaſants = 
Where the Teſtator recovers Land and 
damages, or a Deed and damages; he © | 
dying before Exccution, the Hei ſhall 14268 iq | 
: 


bave- execution for the Land or. Deed; 7584. FR 
andthe Executor for the damagesz but Of the Deeps 
temp. Edward. 4. it is ſaid, that. until 6; . mo 3 
the Heir "5 a Scire factas, "the Exceas * © "11.0 
tor cannotTue Execution for the dama» x, 164 


ws, eh. IEA At PRI oe 9 HOON _ 


Eg. EA RSS gs, 


| If a Coellitor he mail El Wen his 

Debtbr, and pay himſelf part out of the 
s. he cannot ſue the Heir for the 
reſt, becauſe the Debt cannot be appor- | 
tioned 3 but otherwiſe 'he may, faith.the - | 
"Book: yet er, ere, if he do take upon him 2 H4 Wt: 
the Execut ip; ad havg ang ſuffici- £” 413 
ent to pay all. b-”, 1388 
+ If a Debt be recovered againſt ohio oy 71:08 
dieth beforeExecatiorflucd, leaving goods | 4 
ſufficient to ſatisfie ; now ſhall not the 7 H.4.f31; © 
Land —_ to the Heir be - hens, | 
K * # 
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; * dierlr Before A time,and: Enboct ls ist0 be! 
D Con, paid tothe Vendee; his Heirs or Affigns, 
297. , and \hedicth:: inthe-firſt. Caſe payment. 
$7 ſhallbeto the COPY? bur not bn the | 
others1s 31” þ.S*16 ; 

; What things perinin to the Heir, JT 
= whatto: the Exccutor, is before ſhewed, 
3 ;  AsforFrowick's opinion,that where goods 
_ be mortgaged upon condition, that if the 


TP. Heir-or Execcutor pay; &c. here if the 

EY Heir \make payment, he ſhouſ{ have: the 

3 Goods, I ſce pot,, for my part, how that 

| _ can be. | 
8 FY "EE 

WE! Won ron rene ——— 


- _ A DireCory for the following Chapter. 


Su A. Al C ar but out Þ Þ repreſent the Teſts. 
| #6r*s perſon, and mult joyn ans be Jane - 
 "nF$uit ;, && contra. g 

B. IF ere one alot anſiver Sub cd. 


cm When they differ i "m Plea, the be hal 
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ohms [one ply 
We. 4s as e ent. 
' ._- releaſe the whole. ah nc 4 


E. One cannot give, nor releaſe to another, 
nor divi 


FE. The poſſeſſion of one 7 the poſſeſſion of all, 
#0 what purpoſe. 

G, If the Survivor die Inteftate, the Te. 
"Rater i is Inteftate, though the other Exe. 
cutor left an Executor. 

' H- Executor included in the perſon of tha 
Teftator, and repreſe ents it, is bis Aſſign 3 
all one ; &e& contra. 
L What change by death of the Teftator, 
touching proceeding i in Suit, 
K., Proceed to or in Execution; where with- 
out Scire facias. 
M. Whether the Executar ftand 3 in by own 
quality, or bis Teſtator”s. 
NN. # 'bere one alone may ſue. | 
O. In Smit for them, ſuch as will not joy 
ſhall be ſevered, and the other may ſue 
' and proſecute alone; Conſequents inde, 
P. Death of one Execntor, Plaimiiff or De- 
fendant, where abates W rit, 
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- His Figeintors fland between on. 
and 'in repreſentation of or relation to- .. 
n the Teftator, as bis Aſſignee or Depu- 
ty, or as the ſame 'perſon with bim"; 

9 and where, and to what purpoſe, as 0. 
'Areas one F#her perſanc, | 


perſon; 


Fnexefore 2nd oo | 
cannot p'ea | | | 

2th Sm Irſt,- all of them do repreſent the 
In Abare- perſon of the Teſtator, and there- 


2966, be: fore muſk they a}l-joyn in Suit againft 


| 39 16. 44. Others, and in Suit by others they muſt 
|. wit; be. all made Defendents, or at leaft ſo 
{Bro. £x,20, many of them as do adminiſter : for 
\Theretre though the Exccutors themſelves muſt 
; one Execu- take notice by the Will how: ma- 


i nog a if ny E-xecutors there be, and muſt frame 


pleads 


| that there is their Suit accordingly : 3 Creditors and 


| - 4 afro Strangers need not take notice of any 


,'muſt more than to Adminiſter, and exe» 


pleadthathe cute the office of Executors. For 
ku this reaſon, as I take it, in the time of 
44. 


r King, Edward the third, where two Exe- 
0.13.33. 
H.6.33. cutors were of 4 Term, and the Reverſi- 


Bro. 20, 


2E.3, .0n W3s granted by Fine, mentioning, but 


4 juris one Termcr, and thereupon a Suid juris 


Fen 5. clamat 
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| = ws eToys s wok did ads 
* the Land; and: take the profits Mey 
;/ for elſe : Bac all the Executors © 
na che Teftaror's perſon, almuſt' 
been named.” Therefore did the 2 
adges reſolve in the time of Hem, 4. that hp» 
= Ts Lefſee for years made two Exe- ad ub, 
. cut6rs, and one'of them was diftrained | 
by the Lord for Rent, who avowed upon 
' the Lefſok 3 that Executor ſhould; have 
Aid of his Fcellow-executor, 'to theend 
that both might have Aid of the Leſſor, bh. 
which: one alone "could not. And: upon As. = * 
this reaſon, viz. that the Executors re | 
preſent the perſon of- their Teſtator as one 
_ perſon; (for.ſo ſpeaks the Parliament) it 9 Ed. OY 
-was &naRted in the time of Edward'the + ©: 
third, that che Exccutors, though never 
ſo any, ſhall Have but one-Effoyn, e&- -., 7 
ther before appearance! or after,' becauſe OY 
their Teſtator, whoſe perſon they repre- F. | 
Nent, could have had no moxes - + neon 
It is farther alſo enaQed' by the ſaid 
Statute, that where two orthree 'Execu- 
ors or. more be, Gin being ſued-in' an & 
| | | AIRS . 
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be {wes alone without his or ; 

ons. | And this Statute babe been taken by 
in three xeſpedts. ... 
t, touching the Perſons; ; that it ſhall 

admit ano- _ not to.E-xecutors only, but alſo to 

-— hab Exccutors. of Executors, yea to Admini- 

plead afcer. ſixators alſo 3 though the Stat. ſpeak only 


: Kay Pro ra Of E-Xecutors. 


becon- . Secondly, touching the Aion; where- 
—_ as the - Stat. ſpeaks only. of the Action of 


b Bie45. _ Debe, it is taken by Equity toExtend to - 
P Executors of ot ex Actions, as the Writ De rationabili 


parte. honorum , and Detinue : - yet per- 


J 39 8-6.4 5.45- haps the later 'AQtion will be ſaid not to 
$7 $9428. HH. be /-maintainable againſt Executors for 
., 23,3 4500e their, Teſtator's at but for their own 


only... But: we are not yet comeſo far 


"23 He Fa. as to--determine what is, maintamable, 
| $56, 35-s. but whether, before all the Executors do 


hay, appear , he or they... which. have 
pearcd. ſhall be put to anſwer 3 wil bo 
ing it .to Deciſion, - whether the 
b ES Adion be maintainable or not. 1 think 
in B36, alſo that in the AQtion of- Covenant , 
Fae, and all .other AQions- againſt; Execu- 
tors. as doen he which. —_ 
-- mu 
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rocky che greates ofiinion ke” 

drageſimes were"gontrary un k- 
[Aion of Covenant; But as for the:Swb- far. w_y 
pena-againft the Executors, which is to pardeoby'® 
make them to-anſwer /to a Suit in Equity, outlawed at + 
that hath been Temp. E. = taken tq be out [Suk | 
of the reach and intentof the Sfatate, So oy F M4 


OI ery er rar tre eas 
Ku - 


alſo of the Latifat in the King's Bench, as 
was held in the ſame King's time 3 ex- 85.4.5. 
cept-all the Exccutors, making up the ? es. 
vhole repreſentative body of the: Tefta- 20ve1 2 I $1 
tor, bein the ciftody of the Marſhal, one 74 | | |. 
© or more of them-/who are there hall not Os. | 
be inforced to anſwers and fo was it allo | iT 
 harely:held in: the: King's Beneh, - where | HEE 
Maſter Juſtice Howghton gave an excellent | 
reaſon that this Caſe is ont of the ſaid Sta-' 
tute; viz: for that this Writ doth not 
mention any Debt, or name the Defen- 
danr's Executors. 
Thirdly and laſtly; That Statute is ex 
tended by Equity toother .Writs or Pro-, 
"ceſs; for where the Statute ſpeaks only x E. DIY | Re! 
of the grand Diktre(s, - and the Execu- 4 *3 ir. +13 
-rors-appearing thereupon 3 it hath been. | *þ 
- many times ruled, that when he or they 
"appear upon the Attachment-, Capias 
or Sowa ; anſwer muſt be, ""X 
tac 
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uppears23"* where the Statute reach 


| od” 
| - wn CommonELaw z- except it be- in the'caſe 
yr of Husband and Wife Executors;, ' for 


. | p:r Cotte as Defendents have 


| ue ohs 
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h not . "pit; - 
Jadment when the Proceſs is determined againſt 
— one or more as 'by*Qutlawry, &c. ithere: 

*the/ reſt-muſt anſwer by the rules: of the 


KA, and there the 'Wite cannot anſwer New wa 


ar oas. out her, where the and not he. is Exe» 
they may ſe- qytor 3/ 'but where both: be Executors ; 


Soo Slatory there he may anſwer-without heryz-but * 


not ſhe without him. ' When Executors 
peared, if wy one 
roency of them will confeſs *the Aion; this 


7 Hef 6. 


one of them binds and concludes * the reſt ; hah: if 


| ; 4 — one will plead one Plea, and the: other 


other a another, that (ſay ſome) ſhall be received 


i, _ ry , Which 1s beſt "X the Teftator's GatE'3fo » | 
ghd ſhall be where they ſue, ſuch as will not proſecute 


Fg n .ſhalt be ſevered, and the reft -withouc 
them' may proceed : z and'in_ like manner 
the Defen.. Where they pray tobe: rectived ito defend 


: _— Ob their Term, and one of them after makes 
_ Suit of two 


Executors, and upon the Seire facia cer bis Pardon. but's one. aps 
pears, 21 H.7.25- 9E4-12,14, 


© Del 


Ty. Je Noam ant 


bs wy ral ow by vl Goh, 
Default, it ſhallnae Fr he apt AF 
k the reſt, orhe,. if ic be but one who 
rs, ſhall be; received to uphold 6 - 
nce of the 'Term. | 
p14 (hy {fo where t lead a _Re- 
eaſe to the: Teſtator or HEH elves;one af- 
S ter making, Default: this ſhall not be nor 
| make a total Default in the Executors,. to 
l induce a- Judgment or Condemnation a- 
gain(t them.. | Yet in, truth, each Execu- 
torhath the whole of theTcſiator* s Goods 
and Chattels,; be they real or. perſonal, 
and each may (ell or give the whole., One 3 53-13 
of them cannot give nor releaſe to: the 22. 
other his Intereſt 3 and if he do, it is void, P-=* 
and he who releaſeth ſhall Gill have as 
much Intereſt : as, he to whom he. re- 
leaſed, becauſe cach had the whole be- 
fore. Upon this reaſon long ſince, where- 
one of the. two Exccutors releaſed{ but his 
part of a Debt, it.was held that the whole 
was diſcharged. And ſo, if one Executor FR 
. grant his part of the Teſtator's goods, all come v6 Gull 
paſſeth , and. nothing is left to the 0- Reoo—ng 
ther ; for that each hath the whole, and teas 
.there be no parts or moyeties between y* all four 
 Executors, Therefore alſo, . though 


a Leaſe for a+ thouſand years of a Jet 


thouſand Acres of Land come to two 
Exe» 


have but onE. 
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joynt -Leflect of Land) "heve each hath 
but a moyety-in Intereſt; though Poſleſ- 
fron of or through-the whole. ' Amid 
Executors each hath the whole,and thete« 
fore" if he grant his patt, he grants"the 
whole. But one Executor may demile or 
prant the-moyety of the Land for 'the 
whole term, and fo may'the - other do's 


and this way they may ſettle in Friends'6r 


others truſted for them, a moyety for 
each”, dither in ſeveral or undivided : 
but onRe: of them cannot make a Leaſe to 
the other'of any part, for he had the 
whole, nor can onefas the other as Exe- - 
cator. "Yet if the Teſtator deviſe to one of 
His Exccutors all his Goods, after ſuch 
Debts and Legacies ſatisfied; there, after 
thoſe fatished, the Executor may take - 
the Goods, atid maintain an AGion of 


\ Treſpals- 2gainſt the 'other - Executor , 


if he take them from'him*', and: con- 
ſequently an Adtion of Detinue , for 
keeping or detaining them : but this 1s as 
LEN his own aſſent pefeging! the 


The poſſeſſion of one Executor i 1s = 
PpOk® 


'Lega 
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| appears p barb 
thing in his hands, this ſhall be found a- 
gainſt- him 3 for- whatſoever any of wr 
Co-executors hath he-alſo ho and. is | 
inhis poſſeition 3- and ſo ſhall the Credi- A mult hs | 
tor recover, and have Judgment.to be fa» Gil 24D. 
tisfied out of the Teſtator's Goods, asin 3 LH | $ 
"his hands. . And therefore if Goods be his nameva- [fi 
taken from one, all may maintain: an 7, cen 1169 
Action of Treſpaſs thereupon 5 for the nor need he oF LOwd 
poſſeſſion of one isthe poſſceihon-of all. x met. if #1 & 
Bat the poſſeſſion of one ſhall not be fo 5rc.Ecxc.z4. "1; 39400 
the poſſeſſion of all, ' as to charge the P 75-45 
"other's own Goods, whereof more elſe- Gs 
- where, f Lone 
. * "Where two Executors be madethe one 59 H.6.45+ . 
.. miaking'a Will and Executors, and dying, | 
If the other die after inteſtate 3 now ſhall 
[not the Executorof him who firſt died be 
'Executor to the firſt Teflator, but he is 
dead Inteſtate, becauſe the farviving Exe- 
-cutoris{odead,and'in him the Executor- 
_ ſhip was wholly. and ſolely ſertled by the 
death of his fellowbefore him. So Admi- 
_ nitration de bonis- neu -admin, ſhall be com 
F mitted, FE Fw uk The 
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| H. he 
| Chapman, &. ry mon = bim Excaior: ; f wor of 
Gi For. Covenant to make 2 Leaſe to F.$:and 
his, Afligns by ſuch/a time, and F $:di> 
2 eth before that time, and.before the Leaſe 
| made:z now mali-the' Leaſe be made to 
his-Exccutors as his Atlignees, repreſents 
_ SrEdzerd inghis perſon : ſo: allo in condition: to 
| Cala pay. the Feoffor or his Afﬀlignee-:\.yet in 
Leaſe;to: A and his;Aftigns during the - 
life, of -3 ſhall not go. to the Exceutors 
+... A of; Az; So where: ina general Pardon 
; | = gpm PRs mw exception: +a 
| Outlawed aftex eat}, 't 
Ext perſon fo Outlawed: merge the Gre- 
ems ditor, who hath outlawed him; Tf the 
© prefed bis Gutlaw dic before this done, his Execu» 
Fete it, tor, | as repreſenting, his perſon, , may 
"bes *- make ſatisfaction, and ſo make the bene- 
=p _._ fitof the Pardon to extend.to his Teſta - 
b. co i. 6: tor, for ſaving his. goods, -as if himſelf ' 
i  hadfatished his Credicor, though he left 
' him unſatisfied when-he left the, world, 
. &*. diem obiit extremuns. Yet. whexe:;of 
fold Land to B upon .Proviſo,, that if;he 
payed to B, his Heirs. or Aihgns, &e,'B. 
died, A payed at the. day to his. Execu= 
| | ors 


-- fox, and it was Kea 
good; for the'word a Come Sorel 
reach, to him, being no Aflignee of the —_ 
Land. And where the Executor brought Writ of &r- 
an Action of Account upon a Receipt by'g97.5% yt lg” 
the hands of the Teſtator , the Defen- ſpeaks ray WY 
dent could not be admitted to wage his SY 
Law; for that this was held a Receipt per 2 E. Dy. 
auter mains : yet it is clear, that if one 12. R_— 
by Bond or Covenant tic himſelf to Pay the Feoffor, - 
ſach a ſum at ſuch a day, not mention- Ape ® 
ing his Execcutor at all ; yet is the Exc» Co- Cond. Fe 
eutor bound, as included in the name 5. gs 
or perſon of the Teſtator. And where >! 
the Statute 23. of Hen. 8. gives the'Writ 
of Attaint (in the courſe there menti- 
oned) againſt the party that had Judg- 
ment, it lieth againſt his Executors, if _H. 
he be dead but thereof another reaſon is * * © '* 
given. Where a man was bound that he 


would not ſue upon ſuch a Bond, and he 


died, and his Executor ſued 3 this was be 


held to be no Forfeiture of the Bond. So 

where one was bound to pay ten pound 

- within'a month after requeſt made to 

him, and he died before requeRt 3 it ſuf- 

faced not to make it to the Executor, as 
Mamnwood ſaid, It was likewiſe held, that ,, .. »..c 
the Warrant of Attorney put in for the Etiz. 

L Plains 


-_ 


TA. 


VR” OI INES k 
« of Mi te AE RI Zens 3 . 


FE" ads a 
8 


q” | | > Vim. . Plaintiff in Debt, it ſafficeth not for his 
|| Greiter, Ti- Executorto bring a Scirefacias upon the 
therly and Judgment, And if Executors ſue: Exe» 


FF Lexeor.- 


F "Walſh. iv» cution upon a Statute in the name of a 
| \ ban. Reg. Conuſee, asif he were alive, this is void, 


6 A.8. and they. may ſue out new Extent 3 and 
Mb... this they may 'do without any Scire fa- 
43- . Cas, as well as the Conuſee might if he 
3 o had been alive. But by Huſſey, Juſtice, 

H. 1. Tt the Conuſor in a Statute-ſtaple be're- 
1597- 14+ turned dead by the Sheriff upon the Ex- 
15E, 3. Re- tent, a Scire facias muſt be ſued out be» 
Joon eat, fore Extent proceed 3 and upon a Judgs 
Merchant. ment had, if the Recoverer die before 

Execution, his Executor cannot, as him- 

K AFfelf might, ſuc out Execution without a 

br. 265. up- Seive facias, as is there ſaid, Yet if after 

ona Recog. a Capias ad ſat, awarded, the Plaintiff dic 

f before it be executed , the Sheriff may 
proceed to the taking of the party, and is 

, not ſubje& to any Aion of falle Impri- 
 H fonment : nay, it he ſuffer him to eſcape, 

by & 3 5 1, heis chargeable, as temp. Elizabeth. it was 

Reg, reſolved upon the motion of Anderſon; 

but withal it was held, that xelief might 
be by Audita Duerela, _ | | 
Like Refolution was in the King's 
Bench, after fome doubt by Wray and the 
other Judges, where the Defendent died 
after 
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Yet where Judgment is once given in F} 
Writ of Partitior! for a Termiet, or it's. 5... 

Writ of | Account 8 it the Phintciff a To Be eircter. 

fore the ſecond Fudgrnent'needfal in bbth”p,7c5 +4; 

cafes, wm Executor is nbt put to'x new -# 

Suit, but may procced by Scire ſon” 

on the former fad; nk: Jer- _ 

ſu#held,*opon the trotion of Fenner, Ser- 1 
jeant, Though before { found the Exe Wl 
cutor not in points penaF alt one with the” . {72 


I _— VET? L 
ESE ATE: A 


Teltacor 3 yet in points" beneficial, the” 
Telſjator includes him inffome Cafes : AF 
Where'#n Abbot- _—_ to his Leſfee 
fo take Eftovers-In another's (ground, 
it. was held thatKis Exccutor,” though 
avs E 2 not 


Pa. 41 Etix, © 
incom, ba. 


Trin. 36 EL, 
#n ba, Keg. / 


0. 
28H. 8. 


here, if- it paſs 


vet "hat an Emecut 2s ui A: 
wrong, or breach of OLITng an Te- 
tor-madc, ſhould not pay Coſts, becauſe , 
he. is-another perſon. than the Tefiator : 3 
;{o. is it uſual jp experience, But 
in Suit the Attorney of the, Execu>. 
for. .misbehave himſelf : cowards. him, 
nd for "this the, Execeutor ſueth, bim 3 
againlt | him in manner, 
-atoxclaid , he..ſhall pay Coſts ;. bg- 


| ca ie $i Was. a Sult for a wrong done.to 


"3 4 Wh A Debt as Exccutor of | 
7.$, and wakes Þ his pars, ang 


dics before Execution ſued 3 B is not put 
to new Suit, but may have Execution up- 
on that Judgment... But, if, 4 or B, died 


Inteſtate, now <a. 


Jatter cometh to Title above 
E + vis. ei, Admini 
$, who is now dead Inteſi; | 
& ib Title from! the Executor W ho 
cored 
Conuſee have a "Certificate, | into 
the: Ns ancery upon 2 Statute, and then 
dies before Extent taken out 3 his Ex- 
eEcutor is put to a new Certificate, and 
_ for obtaining of it muſt make Aﬀda- 5 
vit that' no Extent” hath yet been taken 
Out, EL ns Coeaentet og 
If an Alien joyn with his Wife who 
is Executor in a, Suit for Debt, .and it 
to Iſſue, he ſhall not have Try " 
" medictatem "alienig. or Lingue, 


houla be if he otherwiſe were party A a 


Tryal ; as was held in the Caſe of Door 
Julio. - Yet if a Nobleman ſue as Exe- 
cutor fo another not noble, he ſhall for 
his Non-ſuit be amerced five pound, as 
if he ſacd in his own right; as was con- 
ceived 21 E. 4.77, By the ſame-rule 
. and reaſon, doubtleſs, a Nobleman ſued 
_Executor (hall not be arreſted, nor ſhall 
_ any Capias be awarded a eainſt him for 
' noCappearing. And if any Trial ſhall be 
' of any Iffue, there ſhall be two Knights 
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. 0 : f one. pcs ap ſell Cools of 
22 7, he rnd he alone may maintain an 
'__ *AFion of Debr'"for the MONEY\. ; "So. it 
Goods be taken ut of the pdſlellio on of 
ka ig Exccutor, he alone. may maintain an 
i0n, and that Without naming himſelf 
Fore TNT, 
| Some touch hath been before of Sum- 
.m5ns* 4nd, Severance , whereahout. be 
# | "this added 2 Af one Executor will not 
i bh "bt carinicit conjoyn in Sait with the other, 
'Y - ©. bSwhe is ſutnmoned: and ſevered. now 
3.5. by bis death afrex the, Suit is not abated, 
0% *Y6 Ed. 2, Fitz, IT. "Yet if he live till 
cnn 4  Julginient, he'may ſac Execution, Tay ©- 
38 E.3.13,1 & Books, 13 Fd. 3, Fitz. Exec, . If 
- 7 $ 3- R:12, Privilege 2. Yet 2xer. of that, for 
3%. © he carinot acknowledge ſatisfaction, ay 
a "hath'been fincereſolycd. Mich. 1.4 and 15. 
 Bliz. Dy. 319. | Ard the reaſon thereof 
being, þecauſe he is no'party to.the Judg- 
ment, by the ſame ,xeaſon- can he' not 


ſue Execution upon itz ' for how- can 
I he 
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Judgment given ? now the \ecovery 

only in the name of the other Executor, 
Yea, by the ſaid laſt Book it ſeems that 
after Judgment had he cannot releaſe 
| the Debt, becauſe it is now' altered in 


nature , and turned- in rem judicatam 3 


though at any time” before Judgment 
he might have relcaſcd it, ' as both that 
laſt Book faith, and the two precedent, 
temp, Ed. 3. Rich, 2. Yea, in an Action 
of Account, after Judgment had that the 


:'Defendent hall account, the Releaſe of 


him ſevered is a good Diſcharge to the 
Defendent; as was reſolved 48 E4.3. 14, 
. T5. But this 1s not a plenary Judgment, 
for nothing is recovered thereby but a- 
nother Judgment is to be had after the 
Account, which may be againſt the Plain=- 
tiff, ſo as this Releaſe came before any 
Debtor Duty adjudged, What if the 
Defendent be had in Execution at the 
. Suit' of the Executor, who. profecutes 
it and cfcapeth ? whether may the ſc- 
- vered Executor diſcharge the Sheriff or 
Goaler by a Reals ? I think he may 
not.. 

By that chove it 15 plain, that. if any 
one of the Exccutors Plaintiffs die, the 
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It if. one of the Defendents Exccutors 
dic. Yea; if the Plaintiff Creditor (ue 
5 W-4 \A, B, and: C, as Executors, where only 
P. #-and' © ave Executors, there by the 
2.4.12. death of C-the. Writ 5bates, or falls to 
?% theground : yet 4 and-B (as I think) 
might have pleaded in Abatement,. that 
they 'only were Executors, traverſing 
that C was not Executor : but the Book 
doth-yot.ſo xeſolye, | See 46 _ 3: fol. 
| LE 10, | 
| AA and: B; above might ak that 
; Writ againſt them and C ;, ſo if the Writ 
h or: Suit had been againit 4 only, and he 
> - A fo admitit, not pleading in Abatement, 
the: Recovery againſt him alone is good, 
9'E; 4. 12. 
218.6. 30. | One that is Out-lawed, or Artainted 3 in 
tn 4g. his own perſon, may yet ſue as Executor, 
69- 42 E. 4, becauſe this Suit is in another's right, viz. 
$4 1+: the Teftator's : But he that is Excommu- 
Fa. nicate cannot proceed in Suit as Execu- 
tor, becauſe none can converſe with him 
without being excommunicate, as a Book 
ſays, | Yet doth not this Excommuni- 
| cation pleaded / abate or averthraw::the 
| "Suit, 
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tay from anſwering 
Plaintiff be abſolved and diſcharged from 
his Excommunication, CTH 


Of the Poſſeſſion of E.x dewee 
Jap - actual: Having, 


. What ſhall he ſaid ſo to come to their 
we as to charge them. 


2. What ſhall be ſuch a getting or going 
from them as to excuſe them. 


VE have - haſfocn conſidered ' what 


things ſhall come to Exccutors, 


Cate the ace 4,* ; 
his Sait until the GT. 


6.40. 
|. 44. 


and, being, come; ſhall be Aſſets in their 


hands;- Now, for that it is ſaid in Reeds's 


Caſe, that an Executor ſhall not be char- | 


ged with or in reſpe& of any other goods 
than thoſe which come to his hands after 
his taking upon him the charge of the Ex- 
ecutorſhip z let us now examine. what 
ſhall befaid and accounted ſuch a full and 
: Compleat: coming/to the hands of Exe- 
om , as {ball make them within the 


q reach 


Co, lib, 7, 


81, 69. 
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ner _ Execution had they 
ets is the Executor's hands. 


LES, ory , "wich are of. two 
Ret rea} and perſon a}, let us put 
the caſe thus.” | 

The Teſtator at the time of his death 
hath a flock of Sheep in, Cuniberland, 

Corn in the Barn in Cornwall, Bullocks 

in Wales, fat Oxenin Buck, ſhire, Money, 

Houſhold-ſtuff and Plate 'in ' London, a 

Leaſe for years in Norfokk', and his Exe- 

cutor dwells at Coventry, viz. far from 

all theſe places; what'kind of Poffeſ- 

ii fion ſhall the Law judge this Executor 

'N to have in every of theſe inftantly* up- 

BZ A on the Teftator's death', and before he 

7 , - come where any of the things be, either 

to ſee or ſeiſe upon them ? In all the par- 
ticulars above mentioned the Law'is all 
one, except the Caſe of the Leaſe: for 
years 3 which if'it be of Land. (as is moſt 
uſual) then, becauſe-it is a ſettled and- 
immoveable thing , the Law doth'not 

Perk. 6. b. reach to it the foot-of the Executor,to 

put 


$TV7 —__ F., 4 he 7 7 299 PR 4 4 , = W - _ Y 0 
PO OW FOO Oe PPT ages PE Tao Tan pat tk 0 Epirus yo 
l or EE * ? Y d 4 : ” - o G 45 *”; "3 , F ” - oY To 


woe eye 17 


put him in aQtual poſſeſſion, (for Puff 
et--quaſe pedis poſitro 2. until. himſelt. 
ſome for him do. actually enter, there« 
upon...” Nor indeed: need the Law, help 
or ſupply the want of _a@ual poſſeſſion, in 
this Caſe, as in the caſe of Moveablcs 
fince. Land cannot be carried away as 
Goods may, and therefore is not ſubjeat 
to purloyning.or imbetilment as: Moves» 
ables are. But if the Leaſe for years 
were of Tithes, the Executor, though 
in-never {o remote a-place frgm them, 
ſhall. be inſtantly upon the ſetting. out 
thereof in actual poſſefſion of them, fo 
as he may maintain an Action of Trel- 
pals againſt any Stranger which ſhall take 
the Tithes ſet our, though he nor any for 
him did ever before poſſeſs any of the 
{aid Tithes, or came near unto them. But 
if the Caſe were of a Leaſe for years of a 
Rectory, conſiſting not only of Tithes, 
but alſo of Glebe-lands, into which. En- 
try may be made, as alfo Livery of feifm 
init 3 then it may perhaps be ſome quelit- 
on, whether ſuch an actual poſſeſhtion in 
'Tithes ſhall be given by the Law to an 
Executor negleQing to enter, or not en- 
tring into the. Glebe-Jand. And fo I leave 
the conlideration of Chattels rea]. 
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the Executor hath ſuch an aQtual poſſeſ- 
fron preſently upon the Teſtator's death 
as that- he may maintain - an Action © 


Treſpaſs "againſt any Stranger taking 


them away, or ſpoiling them, chovgh he 
nor any for him ever came near them; 
whether yet this ſha}l be ſuch a poſſeſſion 
in the Execctitors, and fuch a coming of 
theſe Goods to their hands, as to charge 
them with payment of Debts and Lega- 
cies, yea to make their own Goods Hable 
inſtead of theſe, is a Point worthy of con- 
fideration, | 

And, doubtleſs, this throughly fifted 


will provea Caſe miſchievous, whether- 


way ſoever the Law be taken, For firſt, 
it muſt be admitted, that without the 
Executor's laying his hands actually and 
particularly upon the Goods in the 
Houſe. or Fields of the Teſtator , whi- 
ther the Exccutor. hath reſorted ,, he 
ſhall be ſaid ſo in poſſeſſion as to ſtand 
liable unto the Creditors, fo far as they 


- extend in value, though after others puy- 


loyn or imbeſil them. Now then, it di- 
ſtance of place ſhall make difference, 


; where ſhal] be the bound and limit of that 


diſtance ? and if the Executor may come 
after 
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$ growl or poſſe Y | 
the goods, . els miſchievous. rg , 
--On: the other ide, if it ſhall be at 
upon. the Executors to:anſwer for all the 
Goods whereof. the. Teftator died: poſ- 
ſefled, it will: be. miſchievous for them, | | 
and deter them from taking Executor= . * 
ſhip,upon them .fince much purloynin | 
may .be. even. of Money , Jewels = 
Goods, by Servants and others about 
the Teſtator , or where theſe things 
be..; I think "therefore , that if. with= - - i 1 
out. any fraud, colluſion, or volugtary = | $028 
conniving on the part of the Exeeutors, 'F {41 
they be prevented. by , others rs of laſing, T7 
| hold on the Teſtator's Goods; ſa as HE 
that: they may. diſpoſe of them, elpe» 
cially if ic cannot be knowg by whom 
they are fo purloyned and imbeſilled.,, 
or if they be perſons fled or inſolvent; ; 
that then they, ſhall.not ſtand upon. their 
ſcore, as Goods come ro their. bands, 
in reſpe& whereof Creditors or Le- 
gatces: ſhall. draw ſo. much from chem 
even out of their own Goods, as in 0+. 
| ther Caſes where they have no ſuch ex- 
| cuſe, | 
| And of this mind I the rather am, be- 
cauſe 1 find the whole Realm in 'Par- 
lament 


-. 
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of their Teftator, 'by the wrongful 'a& 
and' imbeſilment of others, withoutany 
default in themſelves. Andi in this Cafe 
the Parhiament hath given ſpecial reme-* 
dy, viz. that Writs'{ all be dire&ed to. 
Sheriffs; "-to make oper Proclamation © 
for- the' appearance 'the' parties delin- 
ein,the King's Bench at the day li 
mited 3 avd in default thereof they ſhall 
be attaiqted there of Felony, the Writ be 
ing rctattied executed, viz, Proclamation 
made; Butnote, that this Proclamation is 
to be tide two Market 'dayes, within | 
ewetve days next after the delivery of the 
Writ; amid the faft Proclamation muſt be 
fifteen days before the day of Appearance. 
And theſe Proctatnations mult be made in 
fach Cities, Boroughs, or Places, (faith 


_ the Stature) not exprefling what js meant. 


bo the- word ſich, and therefore mean- 
ng doubtleſs thoſe in which the a@ of 
ce is comrnitted. So that if” the 


6 be not committed within the hmits 


oftome City, Borough, or Market-Town; 
no remedy is to be had by the Statute; 
for that the Proclamation is to be' made 
tpon Market: days in the TION o_ 
& 


her - Places, : 
ſome Boroughs, viz. Towns ſending . 
Burgeſſes to the Parliament, have no + 
Markets, and fo are no places within 
the AR. Alſo two Executors:muſt:re- 
quire this Writ z therefote where there is. 
but one Executor, no relict 'is given by 
this Law, for it is penal, making Felony, 
and therefore ſhall not be extended: by e= 
quity beyond the words. Laſtly,. it ex- 
tends but to the Executors of Lords and 
perſons.of good Degree, and only to the 
treſpaſſing Servants of ſuch perſons, not | ; ($i 
to other Strangers, purloyning the goods, 4: 
But now who ſhall be {aid to be perſons 17 
of good Degree, not being Lords, I will 4% 094 
not much labour to decide 3 the rather, 1291 
becauſe 1 have not heard nor read, to my 4 
remembrance, of any Aion brought up- 
on this Statute : but I think that good 
. Degree muſt ftay cither at a Knight, be» 
Ing-the loweft Dignity, or at a Gentle- 
man , being a degree of Worſhip, a3 
etfewhere is thewed, and not ſtoop any 1} $2448 
- And the faid Statute ſeems in fome 1.1.88 
fort ro imply an opinion this way. which 1. 1.13 
L incline co; in that it expreſſeth this pur- 
loyning to be an impediment of the Exe- 
;3 cution 
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| them © for Pro poſſeſſore babetur qui 


ed, bur the Executors are damnified in 
their own private-value. Yet it may be 
ſid, on the other ſide, that ſome things 
given i ſpecte by the Will, ſuch a piece - 
of Plate, ſuch a furni-ure of a Bed or 
Chamber,fuch a Jewel,may be purloyned, 


ſo that the Legatees can-never have them, 


and conſequently, the Execution of the 
Will be hindered, though fome recom- 
pence be made by the Executors:but how 
theſe Legatces (ſhall recover recompence 
in ſuch Caſes, for that Legacies are not to 
be" recovered by Suit at- the Common 
Law, I muſt leave to the Profeflors of 
the Common or Civil Law to inform. 
But if the Executor be of ſecret afſent to 
this imbefilment, whereof even the for-. 
bearance to fae for the recovery of- the 
things, or the value of them in damages, 

if known where they or the imbefillers: - 
be, is a ſhrewd evidence, or proof 3 then 
ſhall the Executor be adjudged an haver 
of them, and fo ſtand charged as having 
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wrong. 


Of G oods loft by, or gotten from Executors; 


But put we the caſe ( for thereunto 


ſhall be our next ſtep ) that Goods come 
fully into Executors  poſſeſhon _ and 
bands, but be again loſt or gotten from 
them without any default in them, . ſhall 
they. yet ſtand anſwerableout of their own 
Etates for them? Surely hereabout twq 
diftin&ions mult be made, as I take it. 

The fixſt whereof I: derive from out 
Learning touching Eſcapes of perſons ta- 


riff or. Goaler ſhall not anſwer. out of 
his own goods for this Lye ; Rr 


+ 
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ken.in Execution and iwpriſoncd, ifſuch 33 #. 6.4: 
be--refſcued by Alien enemies, the She... 
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nr Foy c as near the Seen 
miy-eafily and often happen ſhall take 
away Cattel or Goods from"an Execu- 
tor, hereby heſhall be excuſed3''contra» 
riwife* ordinarily,” if the ereption or di- 
reption be by Subje&ts known, and there- 
by 'a&ionable. © Another difference "'1 
ſhall think may probably be taken from 
the rules of our Learning touching Bail- 
ment.” ' If A deliver Goods to B'to keep 
Fide 29 A. as his own, or generally, viz. without 


p:3% 7.:z- any. ſpecial undertaking by B, 'to keep 


\ $9-9E.4, themfafely, and without any money 'or 
99.13 H.7. other valuable conſideration given for the 


"Co. lib, 4 


#2, 83,84. Fife cuſtody: | here;-if B be robbed'of 
them, he ſhall nor make ſatisfation to 
A” for them: and ſo if they be fiolPn 
from a Servant 6r FaQtor. But if they 
be taken away by a known Treſpaſler, 
not feloniouſly, Tome opinion hath been 
that'the Keeper ſhalt 'make- reconmipence, 
becauſe he hath retmedy for recompenice, 
or ſatisfaftion'from the Treſpaffer, - Yet 


: - of this latter T fhould doubt, becauſe A 


| himfelf as well as B may have th Ati- 
ON 


EE aloe pa FER es 15444 
ſcxiptentire, the, Writ of . 2 ” R 6's 
Executor, expreſting goods of th 


vr to be kept-; -For+the, } 
haply ſhall have no: benefit. nog 
tage-by the Exccutprihip : all go oro 
not;; ſufficing, pethaps, to pay;\Debts 
and;..Legacics., which is the, g 
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moſt: think of, Lo or where -gq0 y | 
to.-pay.Debts Legacies 3; tor: where 
there wants not, the q&(iion needs, not 
| be made. Yet a Servant ot Factor, who 
hath Wages for his Service, is not there- _— 
by: made liable - to- ſatisfic for things. i __ - 


his:cuſtody. tolPn; becauſe he: hath not 
for-- this particular; cuſtody any. com+ 
gg w— of = Executor ; þ if '' 
perhaps benefit. might _ accrue- to; him | 
x any Executorſhip, as. haply. the dif. + © 18 

of a Debt owing by himſelf. | 2 
Gabe. Caſes there: be wherein the'Execo- 
for\vill — more-cleagly —— 


wilss 4 
» + 


PE ES 


uch £77 
Nan diſes,-which are. Hs 
turn, niever' arriving in ſafety: 
© a1{6-if he Ieft-@ flock of hoop nana 
ed *'with the rot, 'which die ſhortly after 
Hin: Kit tone of theſe three Caſes, doubt» 
Is alt the'166 fall-npon the Exceutor, ' 
L ot56 t a Cale of more doubt; What 

Fa Peale for years'come'to an Executot 
48H 't6 a | Conditjori for payment'of 
Rent;br ſtim in gro[s;and the Extcutor 
Gilſin"paytnent; whether ſhall this loſs 
fall pon the Executor to be made-good 
to Creditors oMegates out of his own 
fubſtance or not ?* 

-=To this] muſt annie by this diſtinQi. 
on;iz,' If the Executor had taken the 
prof 'of this Land (6 long as to furniſh - 

ia-with money 'for this payment;or ithe 
had-vther-goods 'of his Teſtator's in his 
| hands to;ſupply ithe: payment, then is'it 
* His defkult'thatithe\money is not Paid, 

-and he: mult bear- the finart thereof; * 0». 
therwiſe not; for he isnotbound.tomake 


Payinentourof Att; 
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* afallen and RR, "#6 eg HR af will. | 

. not ſo dv, whenas he-may repay and ſa Tet Avere, 
tisfic himſetf by the word thereof after, 

Like Law, if the Executor ſuffer a Bond 

of 'a hundred pound. to.kg forfeit for not & 
paying of fitty pourid,. HERE | 
his hands. So alſo of FRecognizance, - - © _ [4 
Statute or Judgment, .defhaſanzed upon - on 3 
paynient of a leſs ſam... Yea, I leſs doubt | 
of all theſe caſes, than. of the Forfeiture "I I 
of the Leaſe for years; for baply the Exe. | 
ecutor -had time to/have ſold the Leaſe, : $i 
and. made money, thereof, towards the 
payment of Debts; the omiſſion and.nege 
le& whereof may be imputed unto him, 
as a Default juſily occafioning recqms —_ 
pence to be by the Law required _—_ 
him,..Put, perhaps,, he may excule hi 
ſelf thathe-could notfind aChapmin-w 
would give.. him to; the valtie pra 
Hereugto- yet reaſon . can cafily 
that it had been much better to have 


f 


% 
old 
it onder the value, than.to have loſt the 
whole value, by expoſing or abandoning | 
it to a total Forteiture. . | 


M 3. CHAP. 


—_— IT —_—_ A. : 
» % " aus Ln 4 C5 $415 554 F4 jt. *14 Cs % 
"$i RS 20N WET 2» 23% : 


Aving eoliilert# wha things tat 
*come to Executors, and be Afſee#in 
r hands for the performance: -of the 
> let us now confider what” chings 
Then is bound*to pay, fatisfie;'op 
1;ard whatnot, where heis charges 
& where not; this being mf 
ay 1 hath Afſ#5; OY ſaficient wh 


Pith;tþ perform,-" (Hy ; RING 
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- Here we will conGder of theſe buns. 


Fo 
>. v4. i577 ak #4 


| tr; OfsPebr/ by Sptinky or Record. bias 
Fi] of Debrr or Dufie by Contra? w without 


4 A208 by Deed vr ; Spedtaty,- 
5. Wrongs 7 hs by the Teftators. 


_ 


aching Debts 'by Specialty, which 
are the moſt uſual and common 
oblige- 


bligements, it will + 5g DB 
o-give alictle light touching the validi- 
ty of-a Specialty, and the extent of it to 
Execeutors. The moſt doubt will ariſe 
upon. Bills and ſuch Writings. Obli 
tory made, not by Scriveners or Clarks, 
in common form, but- by others others 
wiſe, for haſte, or through ſimplicity, 
Thus, long ſince we. find a Writing 
made. by 4 to B, Memorand. that I have 
xecejved of B ten pound, which I:proy 
miſe to-pay, &c, This being ſealed and 2* £.422- 
delivered, was held a good Obligatip n by 

Brian and Catesb, So it the Wert" had 

been only, I: (hall. pay.to B ten pound ; . 
whether ſuch words, 'or the like, as\c0- 

venant or grant to pay,be i in the form of a 

Bill or Bond, or. in an Indenture or Ar- 

ticles, it is a ſufficient ground for an 
Aon of Debt. . And thoughic ſhould 

be miſ-written, Wigint for Vigint, or fits 12," 
teen: for fifteen 3 yet ſhall it be favoura- 9H. oy 
 bly.conftrued, and; held a good Specialty 3,7 5- 
of Debt, as hath been refolved in theſe 

and like Caſes, and fo alſo notwithſtand- 2 H. 7-16. 
ing falſe Latize in the Obligation, or the ***+% 
plural number for the fingular number, 

or. words of repugnancy or non- ſence 3 


ok it there be words whereby it appears 
> that 


'19R. 2. EF, 


So ADL SAILS, EE ! 
- _ _ + wv hd Io = , 


Fl . : opt altfis 
wu 4. 8:. in font ſeveral Kings t times "us Hi as our 
I H.4, 76. Books ſhew, ». 

"Now -any fach Writing obligatoty 
doth determine or drown any Duty by 
Contra, becauſe Specialty is of a highet 
nature. So asf Aand B'dobar y 6a with 
C to pay him a hundred pound for'Corn, 
ot other thing,and after C take ſome ſuch 
Writing obligatory; as aforeſaid of X 
now by this is B diſcharged of the Debt, 
becauſe he ſtood charged only' by the 
Contra@, which is extinguiſhed by the 
ſaid Specialty. * - 

As for the extent and operation of 
theſe ' Specialties to and , upon Exe» 
cutors, we muſt ___ that an Executor 


So referr- doth ſo repreſent the n of that Tes.. 
Goo of * Mo ſtator, and is fo inclue e&d in him, -as that 
| web every Bond or Covenant by the Teſtator, 


ef & made for payment of money or the like, 


23 '* reacheth to the Executor, although he 
++ _; be not named, viz. that he doth not 
zo E, 7.18, Coyenant for, nor bind. him and: his 


| Ex- 
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ate ak a Re FEEL Ne nana; 
Heir not named is: not bound; though of Executor 
there be never ſo great Ate -of 'Eand mon; pet 
deſcend untohima} charged. 
' Now touching Debts upon Record Fr 

' much need not to be faid,' (:exctptof 5 
thoſe by Stat.Merchant:) for to Debts and ; 
Damages already. recovered againſt the 
Teftator, and to Debts by Recognizance, * 

the Executor's' liablenefs is - ſomewhat 

clear and conſpicuous; : Yet other in- 
- feriour Debts upan Record . may hitly be 

thought of, as Ifſues fortcited, Fines ime 

poſed by uſtices at eſtm. -ox at Afliſes, 
Quarter-Seffions,Commithions of Sewers, 

or Bankrupts, by. Stewards in Leets, or 

the like 3 tor all theſe are Debts of:Re- 

cord, which Executors ſtand charged 

withal. So- alſo if the Teſtator were 9 H6,f. "7. 
before Auditazrs found: in Arrerages © nignS. Gon 
Account, being a Bailiff or Receiver 3 wiſe of a 
for theſe Auditors are by Statute Judges ay 
of Record: bur if the Account were is out.of the 
made only before the party to whom _ = 
the Airerage pertained, or but before »: crede. Co- 
one Auditor only, it is out of the Sta- * **: 3 
tute,, which ſpeaks of Accounts before 
Auditors in the plural number therefore 

the FRautey not chargeable, te 
tne 
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the Teitar — mak So hit ha in thoſe 
Caſcs, 'not-in the former. 

And "whereas exception was befave 

” madeof a Debt by Satute-Merchant,- it 

6H, 2. rr, Was by reaſon that the Lord Brook tells 

Ster, Mer, us, that if the Conuſor in that Caſe be re- 

"8 turned gead, no remedy appeareth for the 

| Conuſee to have Execution of the goods 

+ of the Conufor, but only of his Lands. 

If this ſhould be thus,-it were a very mil- 

chievous Caſe : for many . bound in Sta- 

tutes haveno Lands but Leaſes, and goods 

| of great value, and if by their death/their 

Goods and Chattels ſhould be et free 

from | this' Statute, and the Creditor 

without xemedy.,the Law were defeRive : 

and it were: ſo much the more ſtrange in 

this Caſe, becauſe the Statutes of Aon 

Barnell and Mercatoribus (ſeem to pitch 

BE principally upon Goods, and to tend 

Y: | .-- unto aſſurance between Merchants, who 

z uſually are'not Landed men. - But that the 

Law doth give remedy in ſuch Caſe, as 

well againſt the Goods as Lands of the 

deceaſed Conuſor, appears by the Refo- 

lution of. late made, in. what Order 

, and 'Preeedence Statutes are to be ſatisfi- 

TH cd by A as after we ſhall ſee, 


OOO Or OP EENNEEN _ - 
7 +l , ns ORE CT TPEI—_Y 
SM art SIP * ou ng 4; 
fp or. Tp re AS Boeh rs Tn _ v.13 
"SIC =o 1 
+ 
MS Sei ot 
yo Bs ni a actrgy, p 
7 7 Ee c# Ih nome Oe og we 
; <- RR 
dA 


of 


2.” teoiicureo df ; "Res woda, nd 
1 4: we will begii with thoſe n;the xe- 
alty: as.moſi worthy. If therefore one be 


Leffee- for years:orfor lifes, withautany wrt 


Indenture or Deetd,, (-as he altyd6y and, 

kis-Rent being behind, he dieth 3 now:is 27 #6. r. 
the 'Executov-liable to the PAY dbof © 5-45 
this Rent withoutany Specialty, 
his 'Teftator,./if he bad been fed -in bis 7E.3, 11, 
life-time, could - not: have: Wage: re 
Ew. But if: the Leſſee for years.in) his Vide E. 
life rime ſell-or grant::away his Term: os 27: *47- 
Leafe,a)thoughhe Nill lie at the Bake for 
the Rene to grow! due- after, until. .the 
Leffor accept - :the Aflgnee for his-Te- 
nant ; yer 4f-the- Lefſee. dic, bis-Execus ,, * 
 torſhall not beicharged for any Rent due 3; 33 Els ins 
after the 'death/ of-:his Teftatbr;:+-But ©” 
whar if the Lefſce do not alicnor abgn 
his Term, but dic thereof poſſeſſed, and 
the Executor, perceiving the Land not to 
be worth the Rent, -waveth 'the ſame, 
yet the Leſſor will not enter thereinto, Po. ied 
nor intermeddle therewith, whether tnay 121. 
he yet charge the Executor with the 
Rent 
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ent durin the'1 Term? > Lanſirer,*thar 

"have Aſſets,” that is, ſufficierit fos 
payment of this and other Debts, he can» 
not wave this Leaſe, but ſhall be tied to 
anſwer this Rent, _ much- mv 
thanithe Land is wank, the taki 
the- «.—— cho mueh .of the elated 
o 'pay money : Yet becauſe 


-it is yearly. mans ge. Execcutor.may 


wave it, : in caſe his Teftator's Eſtate will 
not! ſapply and bear that loſs. But what 
if there he {ſets to bar this yearly loſs 
for ſonze'years, but not duting the whole - 


_ texn?:;Þ-think in this caſe the Executor 


muſt ipaythe Rent ſo Tong as theſe ;4ſ=" 
ferr-willbold out,and then muſt wave the 
v/ 'givingnotice to the Reverſios 
oe. {And this I think he may do well 
en6ugh!, : notwithſtanding his Occupa- 
von of: the Land divers: years after 'the 
Teftator*s death, becauſe'that was not 'vo=: 
luntary; but as of necefhity ;/' yet this: 
leave: as a; Quere, to be well RT by 
with good counſel. hd 


Of Contratis perſanal. ts 


"7 Here the Teftator'tnight wage « his 
' Law, there the ag keth not 
againſt 


We om ih 


&; and therefore he is not c 
in” ar AGion of -Debt upon ' a" 'fimp 

Contra, as by reaſon of this or that,/to * 
his Teftator 3 yea, though it were'the In+ the 
heritance of Land which was ſold; fo as et 


the Sale were without Deed or though So of Abs! 
by Deed, yet if no Counterpart were un- <0t"62 he. 


der "the hand of him to whom the Sale King. 
*was made. And the Cuſtom of Londox 

to'the' contrary, viz. that an Action of 

Debt ſhould be maintained againſt Exccu- 

tors upon a'Contra&, was held void, at 

leaſt no good Plea againſt: other Credi- 
tors,that ſuch aDebt was recovered againſt 

the Executor, or paid by him; as was to- | 
wards the latter end of thelatc Queens , YE 
time reſolved, though in the beginning of : og by 
her timeit was a Demurrer, Yea, though 090057 
'fuch a Debt grew for the moſt neceſſary £5. by alt; 
thing, viz. meat anddrink, which bind- ,,, . Sadin 
eth even an Infant to payment, yet will it But Co. 5- 
not charge the Executor of a man of full Adore E: 
age. But this is meant whete the Con» reported. 
tra&t was only by word: for wherethe Sa ON 
Teſtator putteth his Seal to any Decd'or murrer. 


Writing made upon ſuch Sale,this is more oo 'g. I's 


thana fimple Contra, 6c caketh from the 15: Z. 416+. 


Fonts his "_— of Law,and ſo _— —_ 6.86 


% wk the Exntende/ hack been-ucks , 41 6.4: 4. | 
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but unto' a Tail or Tally with ſcotches, 
expreſiing a Debt, this is no ſuch Speci» 


__ Viualler lty as ſhall charge Executors. Yet in 


- = oft ſome (Caſes without any. Seal at al} the 
th beDebt E xecutor is chargeable, But although 
.9. 87.6. no Action of Debt licth againſt the Exe- 
pe ++ 23- cutor upon ſuch a fimple Contradt, yet 
ſim bealſs may-the- Creditor in that caſe majntain 
the, n an Aion upon the ' Caſe, grounded 
bound 2s by upon the Aſſumption implied, though 
284 8 aot-cxprefſed, as now ftandeth relolved 
Dy.7. -. by all: the Judges of. .all_the; Courts at 


F - og "ogg Weſtminſter, though-/berctofore there - 


Co.19.37. hath, been much . difference of opinion 
Caſe, * thereabout. | And indecd, thus the Ext- 
_ cutor is charged in matter for'a ſimple 
Contzact, - though 'not in 'manner of a 

Debt, but as for breach of promiſe,: ma- 
king recompgnce in . Datnages, in: fiead 
of: the Debt. And the chief xcaſon for: it 
is, becauſe the Teftator ; could not have 
waged his Law in'this Action upon:the 
Caſe againſt himſelf; : though in Debt 
he might. Where the-Teſtator retaineth 
Servarits in Husbandry ; | or otherwiſe, 
and dieth, there being. Wages de: to 
theſe o retained; the Executor 15; lia- 
ble. to'an Action of 'Debt for the ag 


by reaſon that the partics were conpel- 


lable by Statute thus to ſerve, and there» 4.6. 48; £4 
fore the Teſtator could not have waged -<+-. 22: 
his Law : but in caſe of Servantsnot com-/*" 7 4? 
pellable, as Waiters or Serving-men, as $ 2 H.4.; 
we call them, no Action of Debt lieth a» "+ rv 
gainft the Executor for their wapes, by Crs 
though againſt the Teſtator himſelf it 

doth; for the Contra& is ſifficient to — < 
charge him who made it. Sce of Account 
aftex. | 


Where Executors ſhall be charged, without 
either Comradt or Specialty, 


V Here a Priſoner oweth money 

to a Gaoler or Keeper of Pri- 27 #54. 
fon for his Diet or Victuals, and dieth, Go.lib of. 
his Executors ſhall be chargeable for this 17; , 
Debt, becauſe it is for the Commons 1:1. ;. tt. 
wealth to have Priſoners kept, which can- 745 bave 
not be without affording them Viduals. ac. 
Alſo where one hath a Patent'or Tally 
of the Exchequer, to receive money of 
ſome Cuſtomer, Receiver, or 'other Of- 
ficer of the Crown, and delivereth ic to 
him, he then having money- of the 
King's in his hands: it he pay not the 
ſame, but die, his Exccutors (kall and 
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chargeable with che paymene thereof; $a 
for Arrerages of Account before Audi- 


wh 


 2oEH. 6.24, of Record in Law, S 7 


Saif any Lord of free Fenants doth 
levy Aid of them for the marriage of his 
eldeſt Daughter, arid he die before' ſhe 


 Weitmin. 1. be married ſhe may recover this, money 


©. 35. 


__ Etb, Int, 


I73. b. 


141; 


by an AQion of Debt againſt his Execu- 
tor: but this is by virtue of a-Statute. There 
is a Preſident in the Book of Entries, of 
an Aion of Debt againſt the Exccutbr of 
an Heir, by which it ſeems that a man 
binding himſelf and his Heirs, and lea- 
ving Aſſets, the Heir taking the profit 
becomes ſo a Debtor, that his Executor 
ſhall be charged. And in the Regiſter 
there is a Writ againſt the Executors of 
the Guardian of the Spiritualties of the - 
Arch-biſhop of York, for the Debt of 

B, who. dicd Inteſtate, and whoſe 
Goods came to the hand of the ſaid 
Guardian, viz. the Dean of Tork. In 
allowance. whereof, there is a Note ad- 
ded of the like Writ brought in K. R. 2. 
his time, and that. then a Preſident was 
alledged of ſuch a Writ in King, Edw. 2; 


xr A. 3:16. his time agajnſt the Exccutors of an 


Ordinary, and that they were enforced 
| to 
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'tween, the Dean co 


hancez but e 1M was reſolved, that 
thatCovenantdid run with the Eſiate.and 
ſo both E xecutor & Afﬀignee were bound | 
to ormance. 'But-in that Caſe it was 

by Popham, Chief Juſtice, that If the 


' Covenant had been' to do a Collateral but pores 
AR, neither the Executor nor the Af- SS 
fgnech had _ jed thereby : and there- Es. 


fore where flee for years covenants 
withih fweh' a time to'build a new Houſe 
upon the Land, and dies before that time 
expired, tdoubt whetherthe Executor be 
bound to perfortn this or' not 3 ' although' 
it docontern' the Land = as worm 
theRent or Fine was the of 
this A of new Structure vai ings 
ich is a great reaſon that the Exccus 


rmance. | But if the Covenanit 
bag Mato build a Houſe elſewhere than 
upon the Land let, or todo any other col- 
lateral thing, not pertinent to the Land 
let; it is clear the Executors were not 
bound to perform it. - And yet in thoſe 
Caſes, if there were a breach or non-» 
performance in the Teftator's life-time, 
' IV: 9 as 


nd "A tne cacti Mehregtivns; / at the 
dinion ' was, that only the . 
was tied to this/per <5 = 


nothamed, ſhould be tied to 
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as that the time of performance were ex» 
Tr. 28 H.8. pjred before his death, then it is clear the 
Dyer 14- Executors were bound to yield recom 
Houſe was pence by way of damages recoverable in 
of ofa " an Action of Covenant, as both -Sheley 
Land leaſed; and Fitzberbert agreed : and fo alſo. did 
a ferred the Lord Popham-:agree in the ſaid Caſe 
of a conra- of Hide, as I tind in my own Report of 
ry opinion. 11,at Caſe; thongh-inthe Lord Coke, re- 
porting only the Point in! queſtion, that 
be not mentioned. Now let us conſider 
of the Caſe where there"F$ no expreſs Co- 
venant at all, {o-much as for the Leffor 
himſelf, but only a Covenant implycd, 
or Covenant inLaw, -as we call if. . As it 
"Leſſee for life. make a-Leaſe for years., 
and die within theterm, ſo as the Leſſce is 
evicted by him in Reverſion and Remain- 
Z/ 01.27. dere In this Caſe it was reſolved in the 
I=rrat. 4.7. ate Queen's time by three Juſtices, viz. 
& 5 1%. Walſh, Brown and'Dyergthat by this Co- 


Velt. venant-in Law the Executors were not 


> 6m chargeable ; - and: in ; the ſame Caſe, the 


Lord Ther ſets down another Reſolution 
jeant Rondloth, reporting this latter Caſe 
co bc of a Leaſe. made by Tenant:in Tail, 
viz. before the Statute of 32 H..8. or. 
noc wairantable by ic, fets down the opt- 

nion 
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an Exectitor, tr 
nion contrarily, viz. that'the Action was 
maintainable againſt the'Executor, This 
may ſerve for inſtance, the like being in 7: 22 £5z, 
any other Caſe where the Leſſor hath not |* 435: 
a good and a firm Title, but perhaps ſub- ridge & 
ze& to a Condition, or other Eviction, ſo VP | 
as the Leflſce cannot enjoy the Land ac-> | 

cording to his Leaſe. / 
But this mult be ſo underſtood.that no 

| eviction or breach of Covenant is in the 

life of the Teſtator himſelf; for if that be, 

there 1s no queſtion- but the Executor 

ſtands chargeable ; and therefore it one 

make a Leaſe of Land by Deed wherein 

he hath nothing, this Covenant is per- 

haps preſently broken 3 and though the 

Leſſor die before an Adion of Covenant 

: brought , it will be maintainable againſt. 

} his Executor, though no expreſs Cove- 

| nant. This is uſetul to be known,though in 

theſe dayes there. be few Leaſes ſo made, 

without expreſs Covenant, and the Exe- 

cutors alſ@'named. And where there is a 

ſpecial Covenant in expreſs words,it doth 

ualifie the Covenant implyed : fo as al- 
though words of demiſe and grant tic the Nokes and 


Lefſortoa general Warranty of the Title _ 


_—_— men, yet it being after covepant- - — *- 
£d that the Leſſee ſhall enjoy againſt the hoe 
Af 


3 Leſſor; 


*% 


— 


Leffor and his Heirs, or againſt aa 
ingiu r him or his Anceſtors; now, Ng 
eviction by or under any other Title, gi 
vethicauſe of Action, or bindeth the. el 
ſor or his Executor'to make FCCOMPENE; 


Of W rongs done by Taftators, and whether 
Execnter be liable to Amends. | 


Alhough E xecutops do repreſent the 
perſons of their Teftators 3. yet if the 
Teſtator commit any Treſpaſs upon the 
' Goods of another, ;or upon his Perſon'or 
| 2M Lands, no Aion lieth for this againſt 
f the Executor 3 for Atiio perſonalis mori- 
li tur cum perſona. - : So' if a Sheriff, Goaler 
4r-2/4-15- or Keeper of Priſon, ſuffer one in Execu- 
Ex. 74. Cs. tion for Debt op. Damages to. eſcape 3 
"91-87-42 though hereby the party at whoſe! Suit 
the Execution was be entit'led toan Acti- 

on, viz. an Aion upon the Calc, againſt 

fuch Officer by the Common Law, and 

by Statute an Action. of. Debez yet if be 

ſo ſuffering dic, for that ſuch difference 

was a wrong of the nature of a Treſpaſs, 

_ no Adion hieth againſt his Executor for 

the ſame. And upon the fame reaſori, as 1 

Hh O-AEt— preſume, . if one Carry away his Corn and 
Hoe 44.4, without ſetting ous the Tenth, al- 


Fr. MS. 7. PA though 


Y tt It | was: fed Debt; yore Oi —_— | | FÞ 
lie before ſuck recovery, the Action is | 9 
gone, and Jicth not againfthis Executor '' 
no, 'not ztthough' the Teftator were. 2 Wh: | 
Leſſee for years, fo as his State cap to his 
Executor, 
Like Law in Pi: penal Statutth* as, 
: for arreſting oneat the Suit of S. with- 
oat his priyity or affept 3 'or for not 
pearing as 4 Wirnefs, being'ſerved with a 
Sub-pens, and having, charges tendered, 
_ aid mavy like 3 yea, if a Leſſee for Fran 
em Waſte and die, no Action lieth 5 WEL || 
inſt the Executor for this Waſte. 'F Fi; | | 
alf thefe Caſes are within the rule of _H—_ | 
perſinds moritur cum ptrſina, And man 
2 other like Caſes might be pur, . but the 
5 may ſuffice, Yet if a Parſon, Vicar, org» 
ther Spiticual or Ecclehaſtical perſon, | 
do faffer a yuine or decay of the Houſes or 
Buildings upon his ſuch Spiritual Bene- 
'fice or Promotion, and dieth ; his Exccu- : 
tors are liable, by the Spiritual or Ec- - 
cleffaftical Law, to the Succeſſor's Si! 
for amends, to the repairing of ſuck (po 
- ed! cay. And becauſe ſome uſed frati- 


| taway their Goods; fo ax. 
oothing Ming tel be kft to} _ — I 
4 ” 


Fizz. Ex.77, Heir; and the Executors of the Ordinary 3 
" forthe Specialty, binding to paywepe 
xe3cheth not toapy of thele : but becauſj 
theix Teſtatoxs,. (hovld have pegs 

X&bts. with. the;Goods or Proj of the 

I conceive [Langls.pE the Debtor, and. did not, but 
T d them to themſclyes 3. therefoxe 

for this, as a Wrong, are they ſuable, as.I 
take. ; So alſo by the ſame reaſon are the 
-Y Piers 0h,an Adminiſtrator charge- 


BEES aL TEL BITE ER TIE 78 Oe ene 


;able, where he did peither pay the, Debrs, 
.nox.leaye the Goods to the next Admini- 
.irgtog, but otherwiſe diſpoſed of them. 

| iy % FAM; + $4 4 PLIXxY - , Wb 6g 
-Yst.an-Exceupgr,ls not chargeable in ap | 
# . 14 © Action 


"as © 


5 I Action of rao nor of Account (ex» 5, 2 H, 4. 13, 
I cept to the 'King)-for the Teftator's des po ie COL, 


faining,, and, not. paying or anſwering OI . 


And: the xcalon' why * after. Account rerages of 


an Account 
made before, Auditors , and the, Bailiff before Av: 


or Receiver, be found in Arrerages ard fir a 
die, that in. this. caſe. his :Executor is 91, 93. 


Serb, becauſe the Auditors arc STE Mn 


mr fe Judge by the Statute W/eſimr. 2, ca 
10 ſo this Arrerage which they have 
Igc&d is a Debt, by. Record. , 
- But if * Caſe | he put on the other 
[ wy viz. that the Bailiff or: Receiver ,,,,, - 
z * Hhayefound ig Suppluſage upon his, \AC+ $7.2. 
3 count, vis. that hehath laid out more in 
his Loid's or Maſter's buſineſs than' his 
Receipts amounted pnto, and then. his 
LOW. or Maſter. dieth 3 now ſhall not. tic 
ave any Afton againſi the Executors for 
the Surpluſage, becauſe it is out of the 


FO of th i. Spatute: pee 


things received, or under his charge. Con.for ar- ... 
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Of te Order and Miri ts he be uſed Ew 
ectors in payment of Debt; and 1 tfa- 
cies, ſo #5 to Jy 4 ane or | 
c barging of their own Go! 


WE have gone through aq {Ga 
ed the two firſt propoſed. parts, 
viz. 1. Touching the being of Execy: 
tors,” and the, manner of "their beih 
< Thi having, and the manner of hel 
ns. We. come now to the third part; 
viz. Their doing or diſp6fi img of the, Te. 
fator's Eſtate. 
'Nbw. this conſiſts principally in-th; | 
Muing of Money, though partly alſÞ ii | 
delivering or aſſenting to the extcution'of | 
Legacies, not 'heing "Money , ON other 
Goods or Chatrels 
Maney 1s to be 
" four ways ordinarily. 
. About the Funeral of the Teſtator. 
About proving his Will. 
In paying of Debts, - 
In paying and ſatisfying of Legacies 
peculiarly. | 


AS 


&s for the tit; Burials be as of ne- 
celfiey for two reſpeAs, viz. 1. Of Cha- 
to the dead, that he may be Chriſtjs 
td and ſcemingly interred 3 2; tb pre- 
vent and avoid annoiance to the.livi 
who by the very view of the dead Car- 
caſes would both be affrighted, and withs 
in a few dayes diftaſted ar the noſe. We 
know that under the Law the touching 
of a dead Carcaſs made a man unclean, 
and to;need purifying : nor can we eafily 
forget what the Sifters of Lazarus fajd 
to our Saviour touching their Brother, 
when he had been dead three or four 
dayes, vis. that the taking of him then 
out of hGrave muſt nceds bring a noi- 
ſome favour. Hereabout therefore ſome 
Expence is neceſſary, and that notonly 
for Fees to be paid, which in London a- 
mounts to a conſiderable ſum, ſpecially 
for ſuch as axe to be buried within the 
Church; but alſo otherwiſe; vis. for the 
Pall,ot Herſc-cloath, the Ringing, Oc. 
As forF caſting and Banguetting, it ſeems 


-not to: be congruent to the ſadneſs'and 


dolefulneſs of the ation in hand. But 
wloever that be, yet where the Teſta- 
tor leaves not ſufficient Goods to pay his 
Debts, Feſtival expence is to be forborn, 
RD EXo 


| bear/ it with, ks . gut Bas ur 
| ving Creditors NT wa tion ON 
derable amount of funeral Fees raya * 
in Londex : and ſurely (to' kpmy es thoughts 
fall back upon ir little) it is worth con- 
ſideration, whether inthat" kind; _ $ 
ſpecially for thoſe who dying th 
yet:carried into their Countries to þ ' oof 
ried, the ExaCtion be nor cither unjuſt al- 
ther, or too onerouſly exceſhve ': fo 
F2 for much Ringing, contrary: to the. 
Canon made at the Conyocation in the 
firſt year of King Fames. | 
'The- next thing mentionedito jufſtifie 
and occalion expence is the proving of 
the will. But this way a greater dif- 
burſement (except-for riding charges, or 
by reaſon of oppofition by'a Caveat put in, 
or the like) will not ftand allowable,than: 
9rfen. 6 is preſcribed by the Statute made in the 
time of Her. $. whereby the Fees of Or- 
dinaries, and their Scribes, Regiſters and * 
Officers ;be limited.. And it is firange + 
that theſe bounds have been ſo. much-and 
(o frequently broken and tranſgreſſed; the 
rather, for that long before, in the time of * 
13 Ed,3., K-Eaw, 3- by an Act of Parliament i it is 
&o $e - ; proy 


444 aw nn oe 


I pious orſatbepbe: 


faith, thacthe Prdinary ought rotakeno- 
hing for the Probate, if the Goods ſuffice 


ot for Funeral-and Debts; but he means 
only;that Conſcience is'againtt it. : 

© © /:;Now weeome to the third occafion of 
Disbupſemene, viz. payment: of :Debts , 
which 15- the: main part of our bufineſs. 
We-have before ſeen what Debts lie -up- 
on -Execators, having Aſſets to pay'them 3 
Weiare-now to ſce-in what order; they 
muſt pay thera, as well-«t ſint fidi diſpenſa- 
tores, a5 for their own indempnity; ue quid 
res ſua capiat detrimenti,To put our {c]ves 
into the better order or Method of hand- 
ling theſe things,” we will ſort our Debts 

- into their ſeveral-kinds ; Thus, 
They are of theſe three ſorts, vis. either 

+: , Debts of or upon Record z 

Or, Debts by Specialty z 

Or, Dcbts without Specialty. | 
The Debts upon Record may be again 
divided into four. ſorts or kinds, wiz. 

Debts to the King or the Crown. 'S, 
> 


ne.cr tO. he Civil Do & Sta. 
and-/Canon Law, :as appears by his Book, 1.2. cap. 3%. 


is | - Debts: by Stature-Staple; or Statutes 
| Dae theſe,the Debts of the Crown 

are 'to hve the firſt place of precedence 5 
foas if there be not come to the Execu- 

tor Goods of greater value than will fuf- 

fice for - the ſatisfaction of theſe , he is 

pot to pay any Debt to a Subject ; and if 

M. 33 & 34 bebe ſued for any ſuch, he may plead in 
a4 he) Bar of this Suit that his Teſtator died 
fingban's thus much indebted to the King, ſhewing 
ba & 7, how, &c. and that he hath not Goods ſur» 
39 Eliz. mounting the value of that Debt. Or, 
if the Subjea's purluit be not ſo by way 

of Aion, as that the Executor hath day 

in Court to plead, but be by way of ſuing 
Execution, as upon Statute-Merchant 

or Staple ; then is the'E xecutor put to his 

Audita querela, whereityhe muſi (et forth 

this matter. And there is great reaſon 

why the King's Debts ſhould thus be pre- 

ferred before ariyy SubjeQ's, vis. for that 

the Treaſure Royal is not only” for fu- 
Gentation and maintaining of the King's 
Houſhould, bur alſo for Publick ſervices; 

as gþe Wars, &c. as appears by the 'Sta- 

tate 
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Lage ns .of the. .Crxown, that, _ 
ven t0.4an other than the King's 
any drm, ne hems revert and 


or this riority | 
Sees dip the perm any, L- we vi #10 
je, is Qhepoenioos ESI 1 
by. or. upon Recprd:due to the Ri be 
not of other\N haw.1 
King (hould have any rear ay wr 
not- be of Fans SING ;by the Stature 
of King Hen. :$.. chap,-39..1t.us cn- 
"Ae, ed. that all Obli ations and; Specialties 
raken to the uſe of the King ſhall be of 
the ſame nature as a Statute-Staple-; To 
this I anſwer, that there may be furs of 
money due.to the King upon, Wood- 
fales, or ſales of 'Tin, or other his Mi- 
nerals, for which no Specialty is given 3 
ſoalſo for Amercements in hisCourts-Ba- 
ron. or. Courts of his Honours, which 
be not Courts of Record 3 the like of 
Fines 


the CHW." Yergeithi e Hiofe rowers 
due to ſuch perfon out21dwel of attgint&l 
| by Bond;Bill, orifoi Arretageof Rentup= 
| | caſe. are or cati oe Ry Deo of” Ree 
| 7 OE DIRE vpod found'3' Fox! 

Oro | an 
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he Thin, that Sw 

Debr wa: Wee to the petſon outlaw® 

| wrritcd. Thasarcnot theſe Debts 
PREY. ITN: to have” priority of pay- . 
Nlead the  Iieht before the Subjet's Debts, thought | 

| ;» hy in the King's Debts of Record'are lo to have.” 
was held in W that if a Svbje&t ro whothi the Teſtator 

_ the Caſeof was indebted by Spectalty fue for' this 
_ Walſh ow AG Debt: 'the Exccutor' maſt plead, that the' 
; By; 33.7, 36 Teſtitor died indebred* thus 'much to'the 
T Falkceth ts King by Record, more than which he left 
F 2 Re hotoods to Catisfie ” If the truth of the' 
| Exchequer, Caſe b&{o- : "for if there Se ſafficient to 
T9 ed fatisfie both, then the Subje4” Credito? 
in ben, Reg, is 5 nottþ ſtay for his 'Dcbt till the King's 


Dc&bt 
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ditor ſue Execution upon a Sgaturte, ſo that 


193 
Bebe be levied. Andif the SubjeR Cre 


the Exec. hath no day in Court to plead 


this Debt to the King, then is, the Exec. 
"put to ari Audita querela', wherein he 
muſt ſet forth that matter, and Jo provide 
for his own indempnity. But what ſhall 
we ay of Arrerages of Rent due to the 
King ? Surely, where it is a Fee-farm 
Rent; or other Rent of Inheritance, I ſee 
not how it can come under the title of 
Debt, ſince for it no Adion of Debt is 
maintainable fo long as the State continu- 
eth in him to whom it grew du&;and Ifind 
.. that the L?Dyer, M. 14 Eliz. ſaid, that the 
King could but only diſtrain' for his 
Rents, and not otherwiſe levy them of 
Lands or Goodszand that the King by his 
Prerogative may diftrain in any othe 
Lands of his Tenant,our Books tell us, þut 
no more. Yet I know it hath been other- 
wiſe done of late in the Excbequer, which 
if it have been the ancient and frequent 
uſe of the Exchequer it will fand as Law, 


| though unknown to the L.Dyer. NowRent 


upan a Leafe for years differeth from the 
other, ſince for the Arrer.thereofan Aion 


ofDebt lieth.But howcan either of theſe be | 


Debts of Rec. when the not payment ww 
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be cither in the Cogat'of Exchequer, or to | 
the Receiver. gatteral or particular ? and 
how then cax'there be any certain Record 
of the not payment, ſo as to make any 
certain Debt upon Record ? We know, 
Statutes have been made to make the 
Eands of Receivers ſubject to ale, for fa- 


i. 
a MLS 
_ 
X 


 tisfaRion to the Crown 3 and beſides that, 


ſome ancient Patents dire& the payment 
of Fce-farms into,the bands of Sheriffs. 


' The Stat. of Weſim. 1. cap, 19. provides 


remedy. for the King againſt Sheriffs'not 
an{wering the Debts of the Crown by 
them.xecciyed : {o as the King's Farmer 
or Debtor may have paid his Revt,' or 0- 
ther Debt,and the Crown have not yet re+ 
ceived it... Of Fines and Amerciaments in 
the King's Courts of Record, there is no 
doubt but they are Debts of Record. 
Come we now to.the Debts of Subjects, - 
and firſt thoſe of Record. Touching which 
I ſhall not beable to hold ſo good a Me- 
thod, & fa well to handle things by parts, 
as I would 3 for that the partsſ{o ſtand in 
competition one with another for prece» 


dency , as that they muſt of necellity 


thereabout conflict and . interplead, one 
with the other,and conteſt one againſt the 
other ; yet for the Reader's better caſe,and 
ability - 


| cern him in his particular caſe, I witl,: in 
the beſt ſort 1 caiz, fingle our theſe things 
itito ſeveral parts,and place them in ſeyc- 
ralrooms or ſtations. | Firſt, conſidering 
how'it hall ftand betwgen one Judpment 
ad another, had cicher againſt the' Exe- 
eutor or Teftator. Secondly, how be- 
tween Judgments and Statutes or Recog- 
nizances. Thirdly, how between Re- 


betweety one Recognirance and another; 
Fifthly, how berween one Statute and a- 
nother. - Adding 'to each ſome Obſerva- 
tions incident. 

Now, next to the Debts of the Crown; 
are Judg ments or Debts recovered: a- 
paint! he Teſtator to have priority or pre« 
cedency.in payment, as being of an higher 
ature or more dignity than any others 


po that Stitutes and Recognizances , uy 


ugh they make Debts upon Record,yer 
ge they begoren but 'by voluntary con- 
ob parties 3 whereas in every 
ment there hath been a courſe aud work 
_ of] aſtice againſt the will of the Defend. 
as is prefumed, and this in a Court of Ju- 
ice, "and the Records 'of ſuch Judgments 
Ute entred in publick Rolls, not kept or 
O 2 catticd 


abliey-46 find OS may con- 5 


Zarices and Statutes. Fourthly; how 
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FEE: OF 
Col.5.:81 carried in.Pockets or Boxes, as Statutts; 
Fandycinter as until Inrollment .Recognizances- Are,. 


Pond and Therefore Executors muſt take heed that: 


Ba} ,28 E] . . So” 
By Greer, Judgments againſt their Teſtators, (before 


Debts any other way ) if they have not ſuf- 
ficient for both, be firſt ſatisfied, -leſt they 
draw the burthen of this Debt upon their 
Yea though own backs. Now their way to helpthem- 


A ht ſelves,” being ſued or-purſued for other 


Rae: to re- Debts;is the (ame before delivered touchs 
verie t 


Judgment, ing Debtsupon Record to the Crown,vis. 


yer ſuffering þy Plea, whete they may plead, as in Scir 
execured, Facias upon a'Recognizance, or Suit upon 


muſt pay of Band 3 and by Audita querels, where they 
Read and Cannot plead, as when Execution is ſued 


Beachlock's upon a Statute. And if they had no'war- 


; Caſe, P.43- 


E/z.Barre. ming in. the Scire facias, but upon Nibil 
So held in returned the Judgment paſſed, there alſo 
cad's Caſts . : | 
ſup. a. Vide the-Exec.' may be relieved by Andita quee- 
+ ot rough rela'z. becauſe there was no defaultin him 
like purpoſe That he did not plead, or Tet forth the 

Judgment upon the'Suit in theScire facias, 


Co.1.4. f-59. Nox will it be any. Plea for the Creditar by, 


» So Periam-1n 


com-va.inter Wat; to fay, that his Statute was acknow-* 


reech, & ledged before the Judgment, . and fois 

£7”) : - . F HO" 

24 we ve}. MOTE ANCIENt 3 tor alater or INOXC . 5 giſne 

6ircier, Judgment is. to be. preferred before - 
's 
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Statute.in time precedent. But if thi 
Judgment be ſatisfied, and is gnly: kept 
pk \ Þ; On 
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on foot to wrong ather Creditors, or-if" 


there be any Defealance. of the Judgment Co.1. 5 28, 


avail-to. keep. off other Creditors from x5 & 6 E:. 
their Debts. - Andthus much. touching 22%... 
Debts by Judgment, viz. how they ſtand by Bond a- 
in priority before other Debts by Statute £7. 1ag; 
or Recognizance. Now-to ſee how they 
ſtand among themſelves, let this be ob- 
ſerved; viz. That between one Judgment 
and-;another had againſt: the Tettator 
precedency /or priority of time is not ma-, 
rerial'z, but he which firſt ſucth Executi- 
on muſt be preferred, -and before-ariy Ex- 
ecution ſued it is at the eleQion of the 
Exec. to. pay whom he will firſt': yea, if 
each bring a Scire:facias 'upon his. Jadg- 
ment, the Exec, may yet confeſs the Acti- 
on of which he will firſt, notwithſtanding 
the Scire facias was brought bythe one 
befoxe the other. in this Scire factas the 
Defendent may plead generally, that he 
hath fully Adminifixed. before the-Scire 
acias brought, without ſhewing that he - 
adminiſter in payment of Debts of as 
nature 3 yct that mult be proved up= 
Evidence, elſe the Tryal will fall 
| gainſt the Exec. Thus have I deliver- - 
cd the moſt material things, in my appre- + 
| | O3 henſfion, 
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men: E wi ky che Bermcmy ae 
mation 


the Reader nor” (tudice in the 
Law; theſe few things: Firſt, that what 
back bien ſaid, is onlyto-be underſiood' 


of Judgments againſt the Teſtator,” and 
not:-of any againſt the Executor himſelf; 5 
for of thoſe, Tokig but Debts of Specialty 
at 'the-time of the Teſtator's death, we 
{ball ſpeak after, Secondly, what is ſaid 
of the Teſtator, in cale of an Executoy 
immediate, is likewiſe to be underfiood 
of the Teſtator's Teſtator, in caſe of the 
,£.4.14,75, Executor of an Exccutor : for whiere 
Nuere, of .makesB Exec. and'B makes C Exec; there 
Arrerages of 14, - Goods: whith came from or were left 
fore Audi- by 4, benot in the hands of C liable to 
— BW . Judgments had againſt Bz-nor, on the 0+ 
—_ _ ub a ou Cade of B * _ _ 
hement O to't ments had again 
oft Audi. A." And the like is | be underſiood? of 
E234 gums Statutes, Recognizances and Borids,as ele- 
+4 ahagd where is ſomewhat touched. Thirdly,Re- 
10H.6,24, COVEries Or Judgments:-by mere confeſhiy/ 
15 Bre, det. on,j without defence, are yet of the fame 
Ts nature; and to have the ſame reſpeQ, abv- 
ther Recoveries upon Trial ot otherwill 
for though they ray ſeem tobe but alli 
Batuge obRecognizances, which be debire 
recog- 


4 et "** 
4 © 4. 495 91 bon itprtioact. 
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recogwits ; ke hs differ Gibb _ 
in that herea Debt is demanded by a De- 
claration which js intended trae, and that 
therefore the Defendent cannot deny it; 
but in-caſe of a Recognizance it is not ſo, | Ih 
for there uſually no Action is eftred, nor | F | 198 
Debt demanded. Fourthly, the foreſhew- | 
ed reſpe@ to debts by] Judgrpent is not 

to be incloſed within Weſtminfter Hall, and 

be reſtrained tothe four Courts there, but 

may- and muſt extend it (elf to Judg- 

ments in other Courts of Record, vis. in | 
Cities and Towns Corporate , "having | 
power by Charter or Preſcription to hold (| 
Plea of Debt"above forty ſhillings, as in 

London, Oxford, &c. For although there 

Execution cannot be had of any other 

Goods than ſuch as be within the Juriſ(- 

diction of that Court ; yet if theRecord 

be removed into the Chancery by Certio- 

rars, and thence by ' Mittin into one of 

the Benches, ſo Execution may be had 

upon any Govuds in ary County of Enge 


| Buere of. q 
land. Fitthly, in Caſe where the Teſtator Jemencly 4 
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was bound ina Recognizance, and'a Scire \ yyrie of 
io brought againſt him,and thereupon Annuity for 


Arrerages 


gent given although _—_ mENt ;frer, 


Hot, quadrecyperet, as in c AQ- 
ons of _ bur, — babeat executiv- 
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The office of "= 


nem ; yet ſince Execution is the life, fruit 
and cffe& of all Judgments, this may now 
well tand. for a Debt by Jocgwent, as I 
take it. 

"0 Recognizances and s tatuter. 

Ext unto Debts by Judgment are 

thoſe by Stat. or Recognizance to be 
regarded by the Executor. . And becauſe 
E.find no | Tpnabay: of priority. or prece- 
dency \between theſe, two, I therefore 
rank. them together : yet one reaſon of 
preferment given to Judgments before 
Statutes in Harriſon's Cale, viz. that the 
One remains. a Record upon a Roll in the 
King's Court, whercas the other being 


2 carried in the pocket of the Conulee Is, 


more private 3 this, I ſay, ſhould give pri 


Ority alſo to Recognizances before Sta=' 


- cale.ota Recognizance': for there, if ay 


Futes: As allo another reaſon, for that Sta+, 
tutes are not properly Records, but Ob- 
ligations recorded 3; yet do 1 not find that 
this makes a difference for priority of pay= 
ment. And indeed the Stat. is the more 
expedite xemedy, fince thereupon Execcu« 
tion may be taken out without a Scire fa- 
cias ox.other Suiry which cannot be in the 


be paſt after the Acknowled ment, \ BI 


Execution . can” þc ſucd out againſi the 
party 
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Party himſelf acknowledging it, without 


4 A Ad Mad as. roger; Ws "Seen TOs _ a | 
an Executor. 


a Scire fac. firſt ſued out againſt him; and. 


if he be dead, then though the year be not 
paſt, . yet muffa Scire facias be ſued, and. 
thereupon the Executor Defendent may 
plead ſorne Plea to: hold. off .the Executi- 
on fora time. But, this notwithſtanding, 


zance: before the Statute, at leaſt if he do 
itbefore- Execution ſued thereu 


Before Sci, 


the Executor may  ſatisfic the: Recogni- Jac.not arex, . 


\ 
oy 
5 IOT Extend. is. © 


they anding in equal degree, it is at his good- 


clefion to give precedency and prefer-, 
ment. to whether he will. Neither is it 
material which of them were firſt or more 
 ancient;nor between one Statute and ano= 
ther doth the time or antiquity give any 
advantage as touching the Goods, though 
_ as touching the Lands-of the Conuſor it 
doth; butas for his Goods in the hands 
of his Executor, whoſoever firſt getteth 
hold of them by his Execution, ſhall have 
the preferment, And before ſuing of Exe- 
cution,the Executor may give precedence 
or preferment to whom he will. But now 
ſome may obje@t, that there is no-courſe 
nor Writ of -E.xccution for any ſuch Conus 
ſee againſt the Executor 3 and if fo, then 
Statutes- merchantand. of the Staple are in 
vain ſpoken of, and it is true that Maſter 
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Brook, after Chief Juſtice of the Cor 


mon'Pleas, in his New. Caſe, profeſſeth, 
that he knew not any rejgedy for the 
Creditor out of the Goods the Conuſor 
after his death. But if this ſhould be fo, 
the Law were very defeQive, fince the 
ſubſtance of many,eſpecially of Merchants, 
for and among whom the Stature-Mer- 
chant was provided', confifteth uſually 
morein Goods than Lands : beſides, the 
Plea of Harriſon, Adminiſtrator of the - 


Goods of Sidney, in Bar of Green's AQti- 


on of Debt upon an Obligation, vis, that ' 
the Inteſtate ſtood bound in a Statute-Ra» 
ple to FS, and Green's Reply thereunto, 
that there were Indentures of Defea+ 
ſance, no Covenant whereof was bro- 
ken, and the Refolution of the Judges, 
that 'the ſaid matter in the*Replication 
was good toavoid the Defendent's Plea 3 
all this, I ſay, (and the Reſolution of. the 
Judges of the Common Pleas in that 'Caſc, 
and in the Caſe between Pemberton and 
Barram, as alſo in the King's Bench by 
Popham and the reſt of the Jadges, that 
Executors muſt ſatisfie Judgments be- 


fore Statutes, and Statutes before Obli- 
gations) had been idle , and ſavoitting 
of groſs ignorance, if no Execution E 
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alicould be bad | | 4 Corlibe$+ 


inſt the Executor of See i 
him bound:in a Statute 3 and then ſhould on 2gainft an 


Green oe demurred upon the Plea of Exc: upen Fi 
Haevifon, and needed nor to have pleaded Semaine's 1 
that other macter:: bur-none of the Judges © 
or Sexjeants i ever conceited any ſuch mat- 
ter. "That which-thexe was replied, vis. GAY 
that the Stature was not forfeited; "is here ricged, = 
to be  remetnbred- as good. marter both Trough w3 
againſt Statutes'and Recognizances'y and * 
that whether the Recognizance havea De- 
feafance, or a Condition not broken, fo bal 
that the: Recognizance is not forfeited. In $280 
none of theſe Caſes is'the Executor' hin- _ 7 
dered from payment of Debts by Special- SORT || | 
fy, nor can hebe juſtified or excuſed if by | 
colour thereof he refuſe fo to do : and in- i 
deed elſe might Creditors be exceedirigly I 
defrauded by Recognizances for the peace 
and' of good behaviour; &c, and ſo by 
Statufes for performing Covenants touch- 
ing the enjoying of Lands, if theſe ſhould 
keep off the paytnetit of Debts ; arid yet 
te fume b perhaps never be forfeited, nor 

he ſutns become payable. | | 
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Of Debts by $ pecialty, 


"B k Ow come we to Debts duc by Speet- - 
-L VN. alty, vis. Bond or Bill, (of which 


nature the greateft - number of Debts 
are.) Let us then fee what courſe the 


 Executor. muſt or may. hold for fſatisfa-: 


Qion of theſe, admitting that the Teſta- 
tor ſtood not indebted to any Record, or 
that no-forfeiture isof any ſuch 'Debt,- or - 
that there be Goods in the Executor's 
hands above the Amount of ſuch Debts by 
Record. This, I ſay, dato, then according, 
to the Rule, Proximus quiſque fibi, the Ex 
ecutor may firſt ſatisfie himſelf of 'ſuch 
Debts as the Teſtator by Specialty owed; 


him: for ſuch Debts are not releaſed by 


the Creditor's taking upon him to be Exe- 
cutor to the Debtor 3 though, on the other 
ſide, if the Creditor make his Debtor Exe- 
cutor,”" this is a Releaſe of the Debt. Al- 
though it be giyen out or commonly ſpo- - 
ken in the general, that an Kxcecutor may 
firſt pay himſelf; yet is it to be underſtood 
with this caution or condition, vis. That 
the Debt to him be of equal height or dig- 
nity with the Debts to others, according 


| fotheRulc, In equali jure, melior eft condi- 


io. 


'= on the Bond of. B were not come at the 


- 8 Executor. 
#10 poſſidentis : for if 'his Teſtator were in- 
 debted to other menby any Statute,Judgs- 
ment or Recognizance, and to him whom | {1 
he maketh Executor only by Bond or 0- I'll 
ther Specialty. z then may he not 'firlt pay 4 | HY 
himſelf, that is, by paying of himſelf leave HE | 
them unpaid whoſe Debts axe of an Rignce het: | i 
' nature 3 but if there be ſufficient for ſatiſ. 
' faction both to themand himſelf, then is it 
not material which he firſt payed, Now 
touching the Debrs to other men,the Exe- 
cutor hath pawer to give preferment in 
paymevt towhom he will:ſo that if theTe- WES © 
ſtator left but 100/. being indebted to 4 BER NRY | 
1001. and to B. 1001. by ſeveral Obliga- k j 
tions 3 the Exccutor hath power to pay 
B his whole Debt, and to leave A altoge- 
ther unpayed any part of his Debt, ſo as, g 5. 
he haye not commenced any Suit before 232. Do. & 
payment to'B,. But yet herein this diffe» 777904 
rence is to be taken and obſerved by Exe- © © 
| Cutory, that if the time of payment ups 


time of the Teſtator*s death, then may not 4. 
the Executors, before the money to B be» | gb | 
_ comepayable,pay him,and leave4 unpaid, ; | 7 ml 
_whoſe money' was preſently due. Yetif 4 
forbear to demand or ſue for his Debt till. _ 
#he Debt,of B become alſo payable z then "of 
| | " 


The office of 
i5-it at the will of the Executor to pay 
whether of them he will ; fo as the othe 
_ loſe his whole Debt, if the Goods 
| will not ſuffice to pay both ? What if 4 
Bo.azy, bave only by word demanded his Debt; 
2.78 and notby Suir, before the Debt to B be» 
ane: ©, come payable ? whether doth that hin- 
_—_— der thatthe Executor.may not now,wheri 
et ve. the money to B is ajſo payable, pay him, 
—— and leave A. unpaid'? And hereunto $: 
he may plead Germ. anſwereth negatively, 'making this 
again 0- verbal demand to beidle, »and of no va- 
tercom. fue; yet he addeth, thatif A have com+ 
__ -H menced Suit before the Debt to B become 
248, 269, Payable, yet if the. Executor can delay 
749.4. the Suit till the Debc of B become pay- 
able, fo that A can get no Judgment be- 
fore that-time, and before B bath com- 
menced Suit upon his Bond, then may 
the Exccutor confeſs his Aion, and ſo 
pay his Debt, leavings 4' unpaid. But 
of this'T make ſome doubt, for qhat'T . 
find in $9. of King Edw. 4. ſome Admit- 
tance, that if A having a Tally, Patent, 
or other Warrant from the King, for re- 
ceipt of money of or from a Cuſtomer 
oriReceiver, where other had like "War- 
rants before him, but 4 maketh the firſt 
Demand 3 now tnuſt the Officer — 
iin; 
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him, or cle himſelf ſhall become Deb- 

tor to him, if he firſt pay others whole 
Demands were after made, though they 

had Warrants befoxe 4. Likewiſe there 

is, as-to me ſeems, ſome Admittance 

in the ſame Book, that the very Dempayd 

made by a, Creditor of his Debt from an 

Executor, . who hath then Aſſets in his 

hands, doth entitle the Creditor to reco- 

ver darnages againſt the Exccutor out of 

his own Goods ; which it it be fo, then s 

doth even the verbal Demand lay ſome 

tie or. obligation upon the Executor for 

payment, But hereabout I lay down 

nothing peremptorily. We partly may 

diſcern by the Premiſſes how the Execu- 

tor is to guide himſelf, in the caſe where 

there be--divers Debts by Specialty all due 

and: payable at the Teſtator's death, be- 

fore any Suit commenced for any of 

them : for in that caſe clearly the firſt 

verbal Demand gives not any precedence, 

all. being due, and ſo ſtanding in equal 

degree. And this is unplied in many 4r E.3.Fitz: 

Books, making the commencement 'of ED; a9h 

the Suit only that which entitles to pri» ide 21 H.7. 

ority of payment, or at leaft reftrains ***7* = | 

the election of the Executor. Yet, adwit s: 

that one Creditor firſt doth begin Suit; if | Þ 
| 2 others | 
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18-7. olihs all after ſue befote he” Be pitt 
1-423 39 Orhave Judgment ; now cannot the E'xe- 
= ay cutor pay him firſt who firft commenced 
 Jeands fon. Suit, bat he 'who firſt hath Judgment, 
| IX miſt firſt be ſatisfied. And the Execcu-" 
Rexovery by tor may herein yield help ro one before 
onteſton's the other, vis. by Efſoigns, E nipattins | 
__ cesor dilatory Pleas to the one, and by 
_ Confetlion to the other's-Aion : 
he is not bound againſt his will'to-. 
__ F " Raw outin Suit,and expend Coſts, where 
. 58.b,- the Debtisclear : nor is this' Covin, but 
lawful Diſcretion, which Conſcience: will 
alſo approve, ſome good confſidefation' 
inducing: Nay, after Suit commenced, 
yetuntil the Exccutor have notice chere- 
of, he may pay any other Creditor, and 
then plcad that he hath fully admibtiſired * 
- before notice. Nor is the Sheriff's re- * 
tarn of Summons or Diſtreſs ſufficient 
cauſe of notice 3 for the Summons might . 
perhaps be upon his Land : but if it were 
to'his perſon, it-is notice ſufficient 3: " | 
then, to fave himfelf he muſt ſay,” thai 
he was not ſummoned till ſach a day be: 
fore which he had fully admidiſtred. - Yet 
doubtleſs 'the- Executor may be arreſted 
at:the Creditor's Suit ih ſome ſort, which 
yr: hall be no ſufficient notice of ae 
Dc 


G in ſome. ſort doth doth 'the Proceſs -hrrey 
pr way 
that if it be-laid in the: fame County | 
where the Executor dwells, he muſt take 
notice of it at his own+ peril, ' But this I 
take not to beLaw, nor is there any great 
that way : and although,to make 
& more dear, the Exccutorin King Hew, 
the fourth his time,  eſtranging cewarns 
from notice of the; Suit yy ren 

to.others, did alledge, that thei: ) Ron 
_ "was laid in a foxein County that is no 


inthe -County where the Action was 
t he muſt have taken notice ; "but 
thus it was clearcr, andalittle ſurpluſage 
Hurts.net. . 

- Now between a Debt by Obligation and 
| aDebt'for Rent or Damages upon a Co- 
venant broken, I conceive no difference, 
nor any Priority or precedency; but it is at 
the Executor's diſcretion to pay firſt w# 
—— as-if all _—_ Bond, Soalſo 
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of R Rents behind and — as eat 
but couching them, , principally intendinp 
Rents.upon Leaſes for years, divexs.can- 
fideratiogs are to be had, and ſome Dij- 
ſincions to be rhade. 'As firſt, between 
Rent behind at the time of the Teſtator's 
death, .of which that before. ſaid is to be 
underftood, and which growethbe- 
hind after;next between Suit tor the Rent 
by A@ion of Debt, und:Diftreſs: and A- 


' vowry...;As to the firft difference, if the 


Rent grew due fince the Teftator's death, 
then-is it not accounted/in Law the Te» 
Rator's Debt 3 for only fo muchis in Law 
accounted Aſſets to the Executor, as the 
profits of the Leaſe atnovunted to over and 
above the Rent ; ſo-as for that Rentſobe- 
hind the Executor himfeli tands Debtoy, 


* as hath been reſolved,. and therefore he js 


ſuable in the Debet.and Detinet ; whereas 
for:Rent behind in the Teftator's life,'and 
all other the Debts of the Teſtator;he mat 
be ſucd in the Detinet only. Henvwe/itmult 
follow, as it ſcems; that an'Exeeutor ſutd 
for Debt upon Bond orBill-cannot#(except 
in ſome ſpecial Cafes)-plead a payment 
er recovery of Rent:grown due fincethis 
Teltator's deathithough of Rentbehihdar 


the time of his death | be therwile, And 
yet 


is to be taker, ) vi. where the 
Profits 6f the Leafe exceed the Rent; and 
where theRenris greater than the yearly 
valucofthe Profits; foreven there/as elſe- 
whete is ſhewed, the Executor, ifhe have 
Aſſets, istied tothe hoting of the Laſs 
and ayment of theRent,and: conſequ 
ly, doth fo muck of that Rent as exceeds 
J yearly Profit ftand in equa}degree the 
's Debt,with other Debts by Spe= 
' And yet again to re-confider this 
Po whin if yr Debts of the Teſtator by 
Specialty yabte preſently at his dea 
br before the time that any Rent can pins 
due upon this Leafe, ſhall amount to S the 
full value of the Teftator's goods;tnay not 
then'the Executor, though he do not 
thoſt Debrs before the Rent-day, (fox FI 
would take the- Caſe glear ) wave the 


Terri? for if he may, then haply if he 


do'n0tſo, "but ſhall by payment of ary"of 
this Rent want Goods to pay any part of 


the Debts by Specialty,” it rngy le upo6tt 
lin{Ufand his own Goods, as app | 
ons default; ' Bur on the other fide 


Shes pes -that he conld hot wave'itfo 
longs he had Afets, becanſe theteby he 
fide __ ! ſeo pay that Debt,” be 


ing 


: alorhe? difference bf dis 


fince the caking of the Profits induceth | 


ing, once due, _ the other Debts by Spe- 
=o" ; On the other fide-it may be faid, 


- that though the Debts for Rent and upon 


Bond ſhall be admitted to-be in nature e- 
ah yet the Cale, being: pat of ent not 
at the time of. the Tctiator's death, it 
was.not then a debt, nor Duty, whexeas a 
Bond makes a preſent Debt and. Duty, 
though not preſently payable, the day of 
payment being not yet come; ſoas this la» 
tex gjicharged by a Releaſe of 's Oz 
dutics.and (0 is not the former.So to 1 
that Point unreſolyedJet us next ſce.whes * 
ther in ſome caſe,though the Rent exceed 7 
not the yearly value of the Land,.yet even © 
chat'payable after. ek death of the Teſta: 
cor, may not ſtand; in moſt part, if not 
wholly, upon the Teltator's ſcore, as his 
Debt, ,as well as if-it had been payable be- 
fore bt death, -Poſizo then that the whole 
ox balf; year's Rent is payable at the 4n- 
wuxciation.of our Lady, and that the Te- 
ſtator dicth two or three. dayes or ſome. 
like ſhort ge before that Feaſt ; now cer- 
By Fo ann be unreaſorable, :if 
It thould Ia xecutgp's 
alders, in ref] I of hole few Wintere 
ays profits which he took, But ſbrely, 


the 


thr as his own Deb i foks as where 
theExecutor had the profits for the whole 
rar or half year, extept ſome few'days 
jearred-in the Teftaror's life-time, thoſe 
few days will be” unregarded, accorditig 
to the Rule, De minimis non curat Le: 
 and'thic whole Rent ſhalllic upon the Ex- 
ectttor as his own Debt ; ſo on the contra- 
ry part, when the whole year or half year's 
Profit, except ſome” few days, incurred 
or the Teftator's death, the Rent, be- 
fact ming payable ſo inflartly after the Te- 
death,muſt in reaſon lie wholly up 
gr: the Teftator's Eftate; as to me it ſeems. 
Whatif to this T add, that the Teftator's 
Cattel wherewith the ground was ſtock- 
ed do depaſture and devour the Profits 
all the time after the Teftator's death, till 
the day of payment of the Rents ? Nay, it 
the Rent were payable at Mich. and 
Anmenc. and the Teſtator dies a few d 
-aftex Mich: the Rent being of or neat the 
value of the Land, it will then be hard 
-that the ®-xcc. ſhall for this W inter-protit 
"pay the Rent out of hisown purſe, elpeci- 
"x if the whole year's Rent be payable 
*at that one day, as in ſome Caſes it is 3 or 
Tr the whole year's Profits were takey in 
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Sommer for.cach Winter following 4 
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E are Felliggs Seki auch; ,the Law 

ul eaſt tl Rept upon t c E.xecutg "o 
Eſtate for the time fature,: js ould 


OY 6 
F! upon hims, which is againſt Regr 
n.and contrary to the nature and. ch 


by inthe Law;even i in this part 
Earns by {þis;, that ſhe cnables. an 


cytor to.pay himſelf before AM Doe 


fp! nature,: {o as. he more tende 
xecutox's: indernppity than. an ay 0 


withand upanthe differencesa CI: 
ed, even Rent grown due after the Teſta- 
tor's death may..in ſorne caſes be the Te- 


ſigop” $ debr, payable equally withdebts Red 


' "Bu f 
2 4-15 . 1 ki 
GS #* > RO _ - , 
; TN = io, SES M [ne 
HE ON 


14,44. 245 4 Re ler te 


"EE TORI TE TT 
tend 
EE: OLE 


gor's by 38 he 36 0b3.0 
: | Y 
FL T.% 
* 
þ 1 
{EF 


Botid. But here Econceive, that if the'Ex- 
ecltor were vr gra - _— 
Afſetras might juſtifie his waving: of a 
Leaftover-renited, he then ets the 
texmis-refidue; becauſe for the future the 
Profits will come ſhort of anſwefing the 
Reiit; though at the firſt, and ſo in the to- 
tal; the Profits did exceed the Rent, And 
if for: want of waving where he might 
this:Rent fall upon him, the payment 
thereof: would be no excuſe againſt ano» 
ther Creditor, noras to. him be'a'good 
Adminiſtration z for Ignorantia Furis:nom 
exeuſat, This i$ pertinent to our preſent 
confideration,which Debt may with ſafe» 


ty-be paid, leaving another unpaid 5 and 


the hazard of Execators by ignorance of 
the Law hath been a principal motive to 

my writing theſe Dil-ourlte in Ezgliſh, 
Hitherto: we have only conſidered; as I 
think, 'of Rents as they: be recoverable 
by-Action of Debt, Now let us ſec if there 
mayinot-be ſomewhat different conſide- 
rations touching diftraining for Rent, and 


ha wen. to recover it:by Avowry- 'Put 
wethen the caſe that ———_ hath 
fully adminifired'id payment of Debs by 
Bond, and afterthe Lefſoror Reverfioner 
cometh- and' difixaineth for. Arterages of 

TO P4 Ren? 
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Rentdueci _ the Teſlaors on the Ku 
ecutor im bar of the -Avowry Fully 
Adminiſtred, as he might havedone if an 
—_— of debt had been brought for theſe 
es? Doubtlels, I thiak noz nothing 
Nha Fhitider the levying of the.Rent upon 
the Land, fo long'as it is enjoyed onder 
thertitle of the Leaſe, except the Land 
come-tothe King, upon- whoſe poſſe 
no Diſtreſs can be taken, I think there- 
' fore that the Executor, who pay'dout of - 
his own purſe to the value of this Leaſe; 
(forſo Þ'intend the Caſe, and ele could 
heinot bave fully Admitfiſired, as'in.the 
Caſe was put) ſhould bave abated in the 
" Pric& and valuation of the Leaſe as well 
the Arrerages of Rent, as the Rent future« 
dy payable,both being equally leviable up- 
on'the'Land z and if he fo have done; he is 
no loſtr by paymept of this Arrerage : but 
if;truſting tothe-power of an Executor & 
to the Plea of Fully Adminiſtred;' he-did 
nor ſo, -but disburſed,in reſpe&- of the 
Leaſe; to the full value without ſuch A+ 
batement., he muſt bear the loſs :of his 
own ignorance.:". He might alſo-another 
wayhave helped himfalf, viz-by payment 
of that Arrerage, leavitg,other Debts by 
- Epecialty awpay"d.And What if Suits were 


m— 


preſently commenced the Teſtator's: 
cath, before he rognFyrs payment of. 


y om anar vv » whether might the Ex- 
ecutor then plead this Debt for Rent, as 
ke might a Debt by Judgwent Or Statute ? 
Suxely - methinks- it's probable that» he 
iight, becauſe it isa Debt from which he 
cannot befreed by payment of the other 
Debts ſued for by Specialty. If the Rever- 
fioner would alſo commence Suit before 


Judgment had for the Creditor by Spe- 


cialty, then might the Executor/ help 
bimiſclf by confefhing his Action firft-; 

- butghis Perhaps the Reverſioper would 
not conceive ſafe for him, fince that way 
the 'others might get Judgment before. 
him, and ſo he might loſe both his Suit 
and his Debt ; whereas holding himſelf to 
the courſe of Diſtreſs, the Leaſe continu- 
ing,he hath Land at the take for his Debt. 
What if hediſtrain and avow ? may not 
now the Executor pay him, or at leaſt 
confeſs his Action or Avowry, fo as he 


firſt having Judgment» may firſt be ſa- 


tisfied ? Surely after Suit commenced 1 
"mr how the Creditors by Bond can fo 

evented, at leaſt without Judgment 
hed for the Rept, yea though ſuch a ry 
ment he had 7 yet becauſe the Judgment 
jn that caſe is not, that he ſhall ok 
the 


"Hi" 
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the ſurni' due hap: Rent, bac _ that 
he ſhall have a return to ithe-Pound:iof 
the Cattel difirained for the Rent, itis 
gueſtionable: whether the pay ment there- 
upon of the Rent ſhall prevent the Judgs 
ments after had in the:Snits apon Bonds: 
But'I think jt ſhall 3] becauſe Elchouphije | 
be not an expreſs Recovery of the Rent; 
yet it is ſuch a Judgment compulſory for 
the fame as makes the payment- inevis 
table and-'of neceftity. And where bes 
fore we have made the queſtion only'bes 
tween the ſaid Rent-debt; and the Debt 
by Obligation 3 let us-now puÞF'the@aſo 
between the Rent-debt, and Ho Debt:by 
Statute or Judgment. If then the Leſſor; 
after death of the Leflee, diſtrain for the 
Rent behind part of the Teſtiator's Cattel, 
and after there come a Writ of Execution 
upon a Judgment or Statute of the Teftas 
tor's z. whether ſhall theſe Beaſts in the 
Pound for Rent be delivercd in Executis 
on or not, admitting that without them 
ly Hehe there be not Goods: ſufficient for (atisfa- 
Je: Attain- @ion of the Judgment' or Statute ? And 
ed furely I think they cannot be delivered 
ftrain'd ſhal In Execution. Firſt, for that — are - 
0 pz. the cuſtody of the Law, 
ef, Y.Dy. ep” $ oy though there ; Jars, King's = 
\ rogative 


apf,, to, which "5g is giveny 
ſas they are bug in. the caſe of a Priſo» 
. ng&&;b ed, hh ill. is-in ſome fort in 
io ty,..for that-this- Rent 
ident to and. dricendible whihtlg Be: 
verſion-.breeds;.a.Þcbt of a realna 
rb #0 mage ny ty and worth than 
dly, for, that. the 
ap] oy .in..a fort Debtor.) ſtands 
Sorgpble ith, this. Niſtzels; from the 
yery-time of. makj 5 hs -Leaſe,-as gither 
by Contract real, of: quid. pro quo, '0x:r4* 
Sr 2n- operation of Law os: Legal 
| do eons Arotien Cu Gown of tO. 
wi any :Contrac 
ſons, ; Laſtly, for that the Leſſor and 4 ch 
Bot. diftrain the: Cattel therefore, or in 
one reſpe, for that. they arg of; were 
| of. the Teſtator, but. for:that 
(ve 2 them levant and couchant up» 
- onthe Land which. muſt afford his Rent 
'9x@ Diſtreſs for it if behind : ſo. as _ 
they had | been 'any- Under-tenant's! on 
Stranger's Cattel, they might have-been 
ren Some. may . perhaps objec 
= 
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Y 
ſhallnot the Leffor 
he may at any- tiine/ offer" *difraity 
Goods or 'Cattel fourid ppd6n the grom 
at any*'time daring the continuance A 
the Leaſe; Bar here, befides the: 
an and ftay for thif Ret, w! ich to 

y is the ſole meins-of maintaining 
ay Houtſholds and Fn, this far- 
ther i$conſiderable, th; at perhaps the Leaſe 
may be near expirihg, perhaps {o FL 
ly 'racked” and :rented' even to or 2 ve 
the valite, 'as chat chi Ftecuror havi 
his Teftator's ſtock taken from it and hi 
by Execution, will not Rock it-any more, 
and ſothe Land lying freſh, if the Leſſor 
ſhall loſe the benefit of his former _—_— 
he ſhall be perhaps without remedy 
his Arrerages of Rent:And ifthe caſe tos 
of a Diſtreſs for Rent behind' after the 
Tefſtator's death, I conceive, though not 
fo firongly, for moſt of the reaſons above 
faid,” that the Law would be all one as ih 
theother Caſe : for though in this Caſe 
reſpect ſhall not be had to the Rl 

ofs 


an E.zecutor. 


loſs upon whoſe Gouds the Law cafts this 


Debt, though not the other yethere the 
point of loſs 'muſt- fall cither upon 
Leſſor lolipg his Diſixeſs, or upon-the 0» 
ther, Creditor by Specialty or Record lo» 
ſing wholly or.in part his Debt. And in 
reſpect -of this local-tie upon this Land 
for payment of the Rent; whexeto, cyen 

the Fealty of the Lefleg and Tenure of the 
Land;bindeth him, I think no act that the 
Leſſee can dq by entring into Bonds os 
Acatutes,or having Judgment againſt him, 
can hinder the Leffor ox Reverfioner from 
taking his remedy-upon'this leaſed Land 
fox; the-Regt- therefore due 3 but rather 


£4 % 


any other - Creditgr ſhall be a Joſer. in his 
Debt. Doubtlels, if in bar to the, Avow- 

for this Rent due cither before or fince 
he Teſtator's death the Executor-will 
plead, that the Teſtator wigs indebted 
1090 t, by Statute, Recognizance, or 
Judgment, which is more. than all his 
Goods amounted untoy it will be nogood 


Plea, but may be deniurred upon, What p34. Bro; 
it he plead ſo much. Debt of Record tothe Piede: 3% 


Crown ? Surcly. I doubt whether. this 
| Plea will be allowed in any othex Court 
than is the Exchequer : «yct .if; theſe, Ar» 
rerage? of Rent (ſhall be levied PPOD 
dels. | ; tne 
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the Land, fo as either the' Fxecutbt 


muſt pay it, or loſe the Cattel diftraintd 
by 4 Return irrepleviſfable, and 'theri 
ſhall not have ſafficient to Catisfie the 
Debt'to the Ctown';' I ſee _riot- Hokwhe 
ſhall wvcll eſcape, when purſued jt the 
Exebeqwer to tnake'up this Crowh<debt 
out of His own purſe, which is hatd:; 
For this we may pitch upon as 4 Mazitmec 
and” Printeiple, that 4n Exccutor, where 
ho default is in hit, / ſhall nor be botind 
t pay'thore for his Teftator than' tis 
Goods dthount unto: Again, it is a rule; 
thit where nothing is to be had, vis. juft 
Iy to be had, the King loſeth his right: 
and qur Books tell us, the King's 'Preto« 
gative-muſt not do wrong, , _ - 


furs eff, non injurie : 


jus 1m poreſtut 
injutrig Hou oft Dei, ſed Dicboli.. On the 


other fide, may ' be ſaid; that if Land 
Kaſed cortie t« the King by Grant. Oats 
lawry; or otherwiſe, ws! Rent 
cannot be diftrained for ; and therefore 
it is not" vety unreaſonable nor incon+ 
ent that the King 's- intereſt for his 
ſhould makethe s of a Subje 
end by. and give place. /'Fhis ther ore 
artong other of *the Premiffes do f leave 


us dead 2 nor 8 it akogether unpro- 
ftable 


fitable either for an Bxetutor of Creditor , 


to. know what wayes and what = 
caſes and contingents be d tfull.and - 


hazardous, And-if in theſe unbeaten paths, F 
or nap Broksand wh have held \: oY 
me no exprels or particular, 1 | | TY 
have errcd in miſ-refolvi ing, or milling to 
reſolve; I hope I ſhall without difficulty 
obtain pardon. 

. Now let us conſider of aGupptens or 
Prothiſes -made- by: the Teftator upon YG 
good conſideration 3 tht performance | 14.208 : 
whereof, or making recompence and fa- li 
risfaion for not performing, doth lie 
upon an Executor, as before is ſhewed. 

Theſe therefage are/to come behind, and 

give'/place unto -all the foxmer 3 fo as an 

Executor this way or for theſe {ued may 

plead Debts by Specialty, Rent, &c. + a- 

mounting to the whole Goods. . 'Andyet 

thefe Debts by Contract or Aſſumption 

expreſs are to be- fatisfied before Legacies Co. 1b. g.fe. 

be ro be had. Firſt; becauſe by the Come 555 Pot 
mon.Law of the Land thoſe are recovera- 2 cep. 1s & 
ble,and fo arenot Legacies. Next,becauſe., '* 

as our Books ſpeak, it concerns the Soul 
of the Teftator to have es alzennm, all 
Daties and Debts to other men, fatisfhed 
defore. the Debtor's v oluntaryGifts or Be- 
quelts, 


-queſts. | Alſo theſe Debts by Afſumption 
-or ſimple Contra are to be ſatisfied be- 
fore the reaſonable part 'of the Wiſe or 
Children, .to which by Cuſtome- in fome 
Counties they are intitled. See 21 Ed. 4. 
21.and 2-Ed. 4. 13.and;2 Hen. 6.16, And 
note that in ſuch an Action upon the Caſe, 
it.is. not of neceſſity. to lay or ſet forth in 
the Declaration that the Defendent hath 
£6: Aſſets to pay all Debts by Specialty, and 
chex's Caſe; this alſo 1 but if there want, the 
« — rao dent muſt all&ge that in his excuſe, for 
elſe it ſhall be preſumed that he hath 4ſ- 
ſets, $o.alſo in an Action upon a Caſe 
grounded upon the Executor's bwn Af- 
mation fo pay his Teſtatgr's Debt ; and 
yet, as the L. Coke conceives, and.upon 
good reaſon, as to me it ſeerns, if the Ex- 
ecutor ſo promiſing had not Aſſers (uf- 
ficient in his.hands to pay this Debt pro? 
miſed, he pleading Non oſjmpſir , may 
- give that in evidence; for then the conſi- 
deration failcth ; as alfo if there were ne 
ſuch Debt due, ſince the Plaintiff could 
not have recovercd if he had ſacd, and fo 
his. forbearance to ſue was no valuable 
conſideration, Eb 
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CHAP.x11, - 
© Of Drvaſtation of Waſting. 


T' Hat which St. Paul of Diſpenſers Spi- 
ritual ( who are as it were the Exe- 
cutors of the laſt Will and Teſtament of 
our Saviour Chri ) doth ſay or enjoyn, 
viz. ' that they muſt be found faithfml ; 
the fame is required of theſe leſs or in» 
feriour Diſpenſers,the Executors of mens 


Wills: and hereof they are to be re- 


gardful, not only in reſpþe& of eſcaping 
damage to their own Eſtates, but more 
eſpecially in reſpe& of an Oath which di- 
vers of our Books mention to be taken by 
Executors. And in one of the Books of 
relations of Caſes in the twenticth year of 
H. 4. his time; there i an expreſſion of 
three things whereto the office of an Exe- 
cut6t tieth him; 1: To do truly, and 
thereto are they ſworn, faith this Book. 
2. To be diligent, viz. with ſedulity to 
attend the diſcharge of the truſt. 3: To 
do lawfully; nor well can this latter 
be-: without knowledge what is. lawful 
Wh T5 Ho * or 


- ITT Or © Ou 


3, 


or required by 7 Law. Now WO 
mode 71 ſaid of the right Method and 
order of ay ment of Debts, diſcovereth in 
much part how and by what ways an Ex- 
ecutor. may waſic and-mi{f-ſpend his Te- 
ſator's Goods, and conſequently incura 
Devaſtatior, and ſo make his own Goods 
liable. But of that more fully and. par- 
ticularly by it ſelf. And herein we _ 
conſider of theſe pants. 

1- What (hall be (aid to be 2 waſiing | 
or Devaſting, and how many ways that 
may be done. 

- 2+ Whoſhallby this At be charged to 
yield recompence. | 

3. Who ſhall take the Benefit or ad- 
advantaye of it. 

4. How far or in what meaſure the 

vantage (hall be taken. 
5. What way or by what means it 
ſhall be had. 
As to the firſt. this waſting is done 
divers ways. 1: By the Execntor his 

lain, palpable and dire giving, {clling, 
pending or conſuming the Teſtator's 
CGooc - ws his. own will, » curing | Debts 
. unpay” 2. By ng what is not to 
be pay'd; which os to be underſiood 
—_ there arc Ns and un- 


__ 


1 
% : __ 
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2y'd., 3- ye way. REA; ſ 
d.0 2 -21$,. the. not;obſerving the . 
act od and: order of payment, . +>By | 
; ins. Legatee's having a thing be- 
uzathed, es bein unpay d. 5. By il 
Sy nk Warr Teſiator's at an under- 
value; for ( bethe Appraiſcment what it 
rue let him ſell for what he will ) he 
m ft ſtand charged to the beſt and utmoſi 
ue towards the Creditors. Yet if upon 
'& > Judgement againſt the Teſtator os the 
 Executor the Sheri {ell ſome of the Te- 
' ator's Goods at at) under-value; this is 
no Vaſtation ofthe Executor,for this diffe- 
rence Hody chief Baronanakes. But ſince 
an Execcutor may haply prevent this aGof 
the Sheriff, by paying the due ſum upon 
fale of the Teſiator's Goods at the beſt va» 
lue or otherwiſe, he is to be blamed to 
leave.it tothe Conſcience of the Sheriff Or 
Under-Sheriff rather. 6. And laſtly, this 
may be done to.the Executor's ſmaxt by 
. undue, vis. not legal, diſcharging of afy 
Debt or Duty pertaining to the Teſtator, 
and chat.divers ways requiring ul 
neſs... As if an Exccutor upon a Bond of 
two hundred. pounds forfeited for pays - 
taent- of 100 a accept the Principal, or 
pgala ſome uſe, cy OL Damogey 
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Ga Rela or Aca quit bn 6? 
whole forfcited Bond, or: of all A 
obyonRecord acknowledge Satisfa&ion 

13'E. 3 upon Judgment had ; this is a Waſting of 

Fitz. 9!. fgytnach as the penal fum is more Gags 

Yet 6n the rectived, and ſo fat his own Goods ſtand 

other 6deif 11,þJe to Creditors not fatisficd :; and fo 

by payment doubtleſs is it, if he do but give up the 
gy Bond,” having no Judgment upon-it, 
feited Bond though he neither make Releaſe, nor ac- 

of be zo Knowledge Satisfaction, But his verbal A- 

Adminift. preement to require or ſue for no- more, 

77 34.r. orhisgiving a Note of receipt for ſo much 

Fitz, nt. as he hath received, or delivering of the 
Bond into a friend's hands or into a Court 
of Equity in way of Security to the-Deb- 
for, that he ſhall not b&ſued for more; is 
no'Devaſtation, fince fiill the reft in Law 
remaitis due and'ſuable.- So this ſets no 
moxe upon; the Executor's ſcore than he 
received, But let him take heed of Re- 
leaſing, except he be furec there be no o- 
ther [Debts demandable. Nor ' only is 
thtzg danger in Releaſing of Debts, but of 

fles or other cauſes of Adtion' alſo: 

' As if one take away Goods from the Te- 
ſtator! or from his Executor ;' if the Exce 
eutor make him a Releaſe, this is a Deva- 
ſtation abdnakes his own Goods Hable - 
tne 
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or, being plead» 
£d, the Releaſe. was herefore hold. ud 


by ne 
ONes\ #45, Sa 5 
} ” - 


witeed 10 his uſe Jew- 


Mat 


Long 


* KS +4 


if xe ſhout 


ſybmitting matters of Nebc or. Duty, or - 


touching Goods taken away, to Arbitre- 
ment,. For if by the award of the Arbitra- 
tors the Debtors or Wrong-doers be diſ- 
charged or acquitted without making full 
recompence, the reſt of the value will( as 


tootherCreditors)fit upon theE xecutor's 
$kirts,. becauſe: it;wastheir voluntary at 


thus to ſubmit it to: Arbitrators. Thus may 


Executors fall under prejudice; not only 


| by wilful-waſting or unfaithful miſcarri- 


age, ( wherein they are nor'to be piticd ) 


but through incogitancy. & unskilfulneſs 


alſo, Nay, I may ſay truly, that it is very 
hard oy Executors in ſome caſes to walk 
Gfely:for beſides that,to find outall Judg- 
ments ard Recognizances by or againſt 


ecutor togne'whg 


utors.” cthotgh not ineGlled: 
rchaſers'of the Contfors 
'they 'be not of force, if negle@ be 
of Inrollment within three months.” Bur 
white Starutes'or Recognizances lie for 
performance of Cn upon! ShI& or 


Ledſeof Lands & _—_ 
or. -otherwiſe y Two j$it for F'xecu- 


cors'to know whether'any Coverizntbe 
brokey or not? how hard to be ſarg they 
find oat all Bonds, Bills, Covenants #nd 
Articles in writing, made and kept by 0+ 
thers, whereby ary money is due and pay- 
able beforeDebts by Contritt or Legacies, 
23 alſo all Promiſes'or Debts by Contract 
Pay yahle before Legacies * For 'the Law 
| hath preſcribed no "time for their ehim 

and dceinand ; & whether ſome ſuch thing 
or mean of publication werenot fit to' be 
enaQted, tet the judicious conſider. - "To 
attain to this knowledgevf the Teftator's 
Debts, 1 remember thar it is by the Lord 
Brook, reported, that i in King Hex, the 8. 
As tirne, Sir Edmund Knight \ being Exe- 
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cutor-to Sir William Spencer, made Pro- 
clamation in certain Market-Towns, that 
the Creditors ſhould come by a certain 
day,and claim and prove their Debts ; but 


* he for this was committed to the Fleet, 


and fined. For that none may make Pro- 
clamation, faith the Book, without War- 
rant or Authority from the King, except 
Mayors and ſuch like Governours of 
Towns, who by Privilege or Cuſtom may 
ſo do. But the dangers arc only where 
there -is not ſufficient of the Teſtator's 
Goods and Chattels to fatisfie both 
Debts 'and Legacies. For where there is 
ſo,the Exccutor is not in any ſuch hazard 
as aforeſaid. This deſcry of Danger may 
breed Caution; and &ui timens cavent, 
& vitant. | 
* As tothe ſecond, we ſhall have in con» 
fideration-two ſorts of perſons, videlicer, 
I- his Executors, there being many times 
divers Executors,and the Waſte or Deva- 
ſtation: done but by one; 2. the Execu= 
tor's own Heixs, Executors and Admini- 
ſtrators, viz, whether, he dying, this at 
ſhall fix upon them like charge and bur- 
then for fatisfaction, as upon himſelf 
ſhould have lien in caſe he had lived. 
Touching his Companions though all 
Q 4 together 
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Fs ok bur one: SEkwetntos,. yet the 
Lib. tntrat. rnif-doing of one ſhall not charge the reſt, 
oP -nor make their Goods liable to recoms 
1223. e, PEN: as both appears by the Book, of 
"3 © © Entries, and was alſo held in th time of 
4 E!.Dy. 2- Henry the ſeyenth, Am. 12. of his Reign. 
4 
Writ & ic. Yea.of the ſame opinion were the Judges 
the Wetter twice 'in the late Queens time, vis. thirſt 
only. © In a Caſe between Walter and Sutton; in 
+ pw 8. the Common Pleas, and ſhortly after in 
Tr 34 Ez. the King's Bench, in a Caſe between 
Paſ-36 Elis' Hlaxkeford .and. Metford ; though theſe 
two Caſes be not reported in Print.” And 
ſurely this ſtands with rules of Reaſon or 
Juſtice, that each ſhould bear his own 
barthen : If it were otherwiſe, many 
would decline and abandon Executor- 
ſhips, as very dangerous to the. moſt ho» 
neſt and faithful, in caſe they were ſubject 
to racking by the miſcarriage . of their 
Collegues. 

As for the Executors or adminifrators 
of the waſting Executor dying before:he 
have born the burthen of his miſ-doing, 
I have found contrary opinions, even .in 
the late Queens time. For fixlt, in the 
Exchequer it was. conceived: to be as a 
Treſpaſs dying with the perſonas coming} 


Yithio the Rule,  AGio perſonalis moritur 
cum 
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{um perſons. But in the faid cale of [fol 


_ and. Swtton, the Court of Comman Pleas 
was of contraty opinion, 21x... that this 
was not eſcaped by'the death of this Mif- 


doer, but the Law. would purſue:his Exe- 
cutors or Adminiſirators,6 Jay upon their 
backs the burthen of Recompence, px. Sa- 
tisfa&tion;for that the Teſtator or Inteſtate 
doing this wrong had made himſelf tobe 
Debtor in the firſt Teftator's Read, and 
therefore” they who «reprelens his perſon 
muſi with his Goods make — and 
ſupply. And this later opinion. was ſome- 
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Mich. 31 


& 32 Els, ' 
Tr, 34 Elizs 


thing in time. after the former. Alſo be. 77. 4, z:, 


tween theſe two times was there an opi- 
nion in, the faid Court of Commons Pleas 
agreeing in part with this later: For 
there a Judgment being had againſt an 
Executor, and the Sheriff upon the Fieri 
facigs returning that there were no Goods 
of the Teſiator in the Executor's hands, 
and then this Executor dying, a Scire 
Facias upon- a ſuggeſtion of Devaſtation 
by the faid Executor deceaſed. was awar- 
ded againſt his Executor, and that upon 
good debate, and ſhew of a Precedent 
Icft, and reported by M. Jennowr in King 
Hen. $. his time.. And it was then faid to 
baye been clear, that if a Devaſtati- 
| on 


Mich. 32 & 
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on had' been returned in the life-time of 

. the ail wiſtful Exccutor, his Executor 

then fhoyld have been charged. All the 

donbt was; for that here that was not 

- done inhis life-time 3" yet at laſt affirma- 

tively (as above is ſhewed }} the Reſolve 


tion was. | wi 
- " Touching the third Point, vis. To 
whom the advantage of Waſting ſhall 
accrue, 'or who by reaſon' thereof ſhall 
charge this waſting' Executor : Put we 
the cafe the Teftator ſtood indebted to 
A by Statute, and to B, Cand D by Spe- 
cialty not of Record, as Bond, Bill, &e. 
and the Executor having no more in Aſ- 
 fers than only an hundred' pound, and 
this all being due to D, he payeth him 
| the whole hundred pound, not having a- 
ny thing left to ſatisfie any of the reſt of 
the Creditors : hereby wrong is done to 
none but 4, who was a Creditor by Sta- 
tute, and therefore he only ſhall make 
this Executor to pay the like fumm out 
of his own” Goods, fince as to him only 
this is a Devaſtation, or that it was at his 
elefion to pay off the other Creditors, 
which he would, no Suit being commens 
ced by any of them, conſequently no 
wrong was done to Bnor GC, And ry 
| acl 


fach Debt had been; by*Statute, but all - 
ha bern 'Credirors by Specialty, and 
only had- commenced Suit, .and that 
known'to'theExecutorz now if afterhe 
payed all to DP; he ftands only as-to:4 li 
abſt in hjs own'Gvods, 'and not-to: B nox 
C, But -if 'the Execator had only paid a 
Legaty or Debtby Contract, leaving no- 
ching for fatisfaction of :the Debts by Spe- 
cialty, then had hefiood equally liable 
to'cach of the other Credicors. Capiat qui 14.900 fully 
.capere poteſt. viz. He who firſtcould reco- pleaded to 
ver, or bythe voluntary ac} of the Exe- _—_— 
Eexitor - could obtain payment, muſt | be the advan- 
preferred , if the ſumm would reac © Srieny 
no farther. For it ſhall by this miſpay- taking up 


ment,” or miſconverſion, ftand with the gm wattea, | 


Execcutor as if he had not payed jt nor 3. how 
departed from it at all upon the matter; cor at re 
and therefore 1 doubt not but it is free for _ 
him to givethe advantage of this his cx- - —_— 
ror ts whichCreditor bySpecialty he will, 
{o as he ſhall tand free from all the reft, 
noſurpluſage remaining,nor any Creditor 
of Record being; For if there be any Debt 
upon Record;the Executor fucd by a Cre- 
ditor upon Bond may, notwithſtanding 
this his Waſting, plead in bar of this Suit, 
thar thexe is ſuch a Record of a Debt not 

Nt ſatisficd, 
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Ctibd 'and Mar he kithno more than 
that Nebt-amounts unto, and fo admit 
fo.much ſtill in his hands as he'hath mif- 
atminiſtred, though in kind it be not in. 
his hand, but mif- pent, orunduly pay 

as aforckid. And what: js. before lhewed 
of the Statutes precedency before Bonds, 
in taking;the advantage againſt an Exxecu- 
torfor devaſting or waſting,the ſame is to 
be underſtood of  precedency of Judg- 
ments' before Statutes,and-of Debts to the 
King before Judgments, &c., 

As touching the fourth Point viz, How 
fir theExecutor thus waſting, hall incur | 
ore or make his own Goods liable; 

ubtleſs, no farther than the val of 
the Teftator's Goods waſted or mifad-_ 
 Miniftred. Therefore if one have Jad- 
| e. thereof to the; full ſumm, no 
: other after ſhall 3 for he is-no farther a 
; -Treſpaſſer or Wrong-doer, nor is the Te- 
Nator's 'Eftate any farther 'or deeplier 
damnified. And as Damages for Treſpaſs 
are to'be proportioned to the value of the 
Wrong done and loſs ſuſtained ; fo al- 
fo'in. this caſe the Executor by his Miſe 
doing, idoth not. draw upon himſelf his 
Teltator s whole Debts, but ſo'much only 


as the _— amounted to which he =_ 
; ml - 
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iniſ-atmidiſter,%arid which ſhould have 


res the 'payment of the Teſtator's 
ebt; "if he had not'ſo miſguided himſelf 
in the office of Executorſhipz which de- 
fault, he muſt repair or make good. 'And 
this 'proportion"ſeems to ime proved by 
the Caſe in K .Edw. 3, where the value or 
quantity is found, eſpecially of the Goods 
adminjſtred wrongfully, though thereby a 
wrongful perſpn:; and in Szttor's Cale it 
was expreſly -held, ' that cach Exccutor 
ſhontd'anſwer for ſo much as he waſted: 
"Now for the fifth and laſt Point, vis. 
How and in what manner Relief flialFbe 
bad upon this point of Waſting, for him to 
whom it pertains © Firſt, this is to be ob- 
ſerved, That in caſe where the Verdi 
paſſeth direaly againſt the Plaintiff, no 
Devaſtation can come in queſtion, for 

. that no Judgment being for the Plaintiff, 
no Writ of Execution can iſſue 3: & theres 

> fore, if upon the iſſue of Fully admini- 
ſired it ſhall appear that there hath been 
2 Devaſtation, which cauſeth Aſſ#ts to fail, 
then muſt the Jury find that the Defen- 
dent hath Aſſets, and not find a Devafta» 
tion, as was reſolved in the King's Bench 
in the late Queens time between Hanke- 
ford and Metford ; 'tor there the Jury find- 
os ing 
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,, , I chat 
mult come in by the Sheriff's Return,vis, 
upon the Fieri facias., Thus 4[ſcts being 
foundin the Executor's hands, Judgment 
is given for the Plaintiff, to recoyer his 
Debr,and to have jt levied of theſe Aſſers : 
nor is this tindiog of them by a Jury, a- 
gull truth, though they be walied, and 

not.to be had in kind 4. for the Execu- 


tor hath them in right, . fince he hath not 
rightfully parted from themzaccording to 


the Rule, Pro pſfore bobetar qui day (0 
Caf 


injuria) defiit poſſidere. As in the 
fir put, this Waſting cannot come in 
queſtion for want of a Judgment for the 
Plaintiffs fo alſo where the Judgment 
it {clf.extcndeth to the Executor's own 
Goods by reaſon of ſome tallePlea,where- 
of we (hall after conſidgr.: for ſince that 
the conſequence and effet of a Valtation 
is but to make the Exccutor's own proper 
Goods liable to the Debt of the Creditor, 
this is' altogether needleſs where the 
Judgment it ſelf hath laid hald, on. his 
Goods. . But now incaſe where the Judg+ - 
meas . extends only, to the Tar 
| Goods 


/ 


Goods in the Executor's hands.let us find 
. the way to relieve the Creditor,in caſe the 
Teſtator's Goods be waſted by mif-admi- 


niſiring or otherwiſe z fox hereabout the 
right way hath often been miſfed, and a- 
gain eaſily may be. In the latter end of the 
late Qu. time, this courſe was taken, viz. 
The' Sheriff returning generally, that the 


Executor had noGoods.aSurmiſe was en- 


tred, that the Executor had converted to. 
his own uſe the Teftator's Goods, where- 
upon a Writ was awarded to the Sheriff 
to enquire thereof by Jury or Enqueſt 


rv | 
3 Co. {os 


El, Pets 


which he did, and returned, that it was fo, 32. 


found that the Executor had waſted the 
Goods and thereupon a Scire facias was 
awarded againſt the Executor, to ſhew 
cauſe why Execution ſhould not beof his 
own Goods;and upon'two Nibils return- 
ed,Execution was ſo awarded: buta Writ 
of Error was hereupon brought, ' And 
although it were ſaid, for defence of that 


' courſe, that it was uſual in the Commun 


Pleas, and more favourable than the 0+ 
ther courſe, where the Sherift only re- 
turneth the Waſting, or is fole Judge 
thereof, whereas here it was found by 


an Inqueſt of- Jurors, and thereupon a 


Scire facias awarded ; yet did the Court 
| | = rclolve | 


refolvethe contrary,and reverſe this Exd- 
cution-as erroneous: ' for it was faid; that- 
upon the; Sheriff's return of | Nale hints, 
viz.:thdt there were tio. Goods of the Te- 
ſtator to be found, the Plaintiff ſhould 


» H. 6. 
9. Ra have & ſpecial writ of Fiers facias, 'wil- 


See- Paſtas, ling the: Sheriff to levy 'the ſum! reco- 
xr H.8, 16, yered/either of the Goods. of the Teſtt- 
MM tor, or if it .could appear that the Exe- 
_ cutor-had'waſted the Teſtator's, thentv 
feeius may levy it of his own Goods. And this way, 


-o Aaorgg as was ſaid,the Executorhath good reme- 
only, if fo dy by Aion agatnft the Sheriff, if with- 
£5: 1"; Out jaſt-cauſe he levy; it. of his Goods: 

-j4, nn, but (the-other| way; vis. when Inqueſt 
is\thereupon- taken ,- the remedy tails, 
fince neither the Sheriff rs cops. 


Actgie, gro19-024 no. nt upon Iſſue 
joyned,-but-an Inqueſt. c CEO'S 
excladeth alfo all challenge of Jurors. 
And... whereas that /Book mentions [the 
Sheriff's ſubjecion to Aion only incaſe 
of his-miſ-tcafance or - doing wrongs: 'I 
conceive that he is likewiſe ſuable for 0+ 
million,or -non-fealance in this :cafe,: vis; 

for not levying the Debtnpon the Execus 
tor” $ewn Goqds, where proof care? 


MY 


an "= 
& his' Waſting... And where; the Book. 
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rhehtions this 'Fiers faciar to be in this, 


rhanger upon the Sheriff's returnin.a Scie 


re facias, doubtleſs the *Book therein is. 


mil-printed, and ſhould bea Feri Factas 3 
for-in:a;Se7. fc. the Sheriff can return-no- 
thing buſt char: he hath warncd the. pazty, 
or that he hath nothing whereby he may 
be warned; - : This then is the courſe there 
preſcribed, that. firſt, a general Fizri fac, 
20 out, and that thereupon the Sheriff re- 
turn generally, that the Defendent hatch no 
Goods of the Teftator's, and that there- 
upon. the {aid ſpecial; Writis to iflue.. Yet 
in;the beginning of thelate Queen's, time, 

the Verdict _— for the Plaintiff. upon 
the Iſſue of Fully adminifred, the. Sheriff 
was not permitted to make ſuch 2 general 
| Return of no Goods to be found of theTe- 
ſtator's, but: was enforced by the*Court 
upon good adviſement cither. to; levy { 
the Debt, or co return a Devaſtavit : and 
ſo. it was done 4r laſt by the Sheriffs. of 
London, much againſt their minds 3 and 
thercupon went out a Writ to levy the 
Debt of, the Executor's own Goods, firſt 
in. London, ,and,, after in Devonſhire, uUp=- 
0n..2. Teftatum. that the Executor had 
Goods there, And it was there ſaid, that 
<; Wi R hots it 


a3 E1.D. t35. 

"Woodw. 
and Chichee 

ſter's Caſe. 


if-no Goods could be oy £uod, then” 
the Plaintiff might: have a Capias to take 
the-E-xecutor's Body in Execution, or an 
 Blegit for the Moyety of his Lands... But 
certainly I cannot 'find (except with a 
_ differenceJhow this 'courle of enforcing 
— £28. the Sheriff to. do one of theſe two'can-be 
+.4.8.Dy.J lifts is neither could Juſtice -Fulshorp 
= ac ac. in the eime of K. Hemnry the {1xth approve! 
ſees in "re-., it. 4, For a. Jury of one County may find 


Zand,or elſe- 
where be- Aﬀets | in another County,' as was refoly- 


| —_— cd'in the time of K. Henry the 8th, which 


found w_ the YET Was underſtood of Goods moveable, 
Jury where 2nd not of Lands, This then thys being,” 
is laid, if « Jury of. Kent find Aſſets which be in 
Eonaon or Fſſex, how can the Sheriff of 
For thePl. Kext,. where the Action was laid, levy 


may, if he 


will ſuggeſs FE Debt recovered by or out of theſe 


ens of Goods ?- or, fince he cannot, why ſhould 
Glen he be compelled to make a falfe Return 


County, and of a Waſting, when the Goods remain 
this is uſy. 


ally dore. Unſpent and unwafted in another Coun- 
See "0, intr, ty * -Why- rather fhould he not. be ſuf- 


IT.3. ation. 


upon the fered *to return. according to truth, that 


inera there is nothing within his County or 
of Devaitar. BayJiWick whereof the Debt may be 
A ed levied, fince even his Oath tieth him to 


28 4,3,  make'a trucReturn ? - Noris thiscontrary 
to the Verdic, finding Aſſets Om 


an "IIS tot. 


and this ſo returned upon a Tefatam, the 

Proceſs 'may be directed into the right 
County. But in the ſaid Caſe it wasirepli- 

ed to the Plea of Fully adminiſtred{Sthat”- 

there: were Afſ#ts in Fſſex, the Adion's 

being laid in Middleſex, and yet, as it 

ſeerns by the Book, the Frial-was to be by 

2 Jury of Middleſex,which {aith the Book, 

may find the Aﬀſers in Ffſex ; but there 

the Plea was demurred upon, and held a 

g00d Plea 3 which proves, that although 

the tranfitorineſs of the Afſets makes them 
ſubje& to the notice of a Forcign Jury, yet 

1s it not like an' aUt tranfitory, and not 1o- 

cal, for that mult be pleaded to be done in 

the place where the Actions laid, though 

in truth not ſo. But had Ifſue been j joyn- 2 Ms. Bro. 
ed upon the point, methinks' it ſhould 229770 
be tried in FEfſex , where the Aſſets be Dyer :7c. 
Jaid 3 the rather for that perhaps they — 
may be real Chattels, viz. Lands leaſed orberwiie 
toxhe Teſtator, or other Lands of him you Gs 3 JO 
appointed to be ſold for payment of Debts, C2. /b. 6.7: 
which ,- as heretofore hath been held . 46, 97+ 9. 
a Jury of another County cannot find. 7 24% 
 Befides, although ſuch a Foreign Jury 124. +8 #.7: 
may find other movable Aſſets, yet is it at get 4 
their eleQion, they are not thereto com-+ ?. 31. 6.” - 
Fridieyis eHewhor i is holden, Here then '” £959” 

; 4 R 2 __ may 


The - office " 


"mi: y be the difference, viz. T| 


e'FH bay is. there the Sheriff of that Coun- 
 ty-6anr al, .return Nulls bona, without ad- 
Ing*haPyhc Exccutor had waſted : but 
al 3 there be no Verdi®t at all touching Aſ= 
- $o if the ſets, Judgment paſſing againſt the Execu- 
þ Proeffet co U Confec(1 bil 
19 mane" ae pon a Demurrer, elton, Nibt 
ou ano- dictt, or the like 3 there may the Sheriff 
TS —_— make ſuch a Return of Nulle bong Teſtato- 
= _ ris, without returning any Devaſtation : 
by mg and £ alfo where the Verdid cither find- 
held i 
_O eth Aſſets ge | mem not finding i 4 what 
28 H8. Dy. Place they be 3. or expreſly findeth them 
zo - ©s {9 bein another County, as alittle before 
rr. 303, We found maygbe done by a Jury of Lox- 
F4Y \ +EL. Dyer donof Aſſets in Eſſex. 
bd! | Bur 34.6.1 In King Henry the Eighth his time, 2s 
2Fh+2 | Heyy any a little after the (aid Chicheſter is by the 
** © N upon . 
TEY | theDevaſt, Lord Dyer reported, the Sheriff return= 
{TES | png * ing upon the Fieri facias, that the Execus 
2 2 | S 
+ awarded by tors had no Goods of the Teltator's, did 
_ 1.88 ——— add in the ſame return, that one of the two 
Þ 57.Bro. Ex, Exccutors had waſted, and thereupon a 
——<aoe ug Sci.fac.was awarded againſt him 3 & upon 
\—_ fae. Scifeci returned, and Default made, Exc- 
and with?at CULION WAS adjudged, and awarded agHnſt 


condition. his Goods only. And. this courſe uf.Sci,face 
both the Ls Dxpt a5 elſewhere I find it rc- 
w ported} 
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its p.H.6 approved. Bot $94.6, 
Fwith doubt what Plea the 45, 50.A 
YnIng in upon the Scire faci- repre E: 
as coal! lads z>for except his denial of 3% H.6.9f% 
Waſting mighs -be pleaded contrary to the _— 
Sheriff's Return, . and put in Iſſugſp as Kelpiry.: 
to cauſe a new Trial after a former, per » 
haps preceding, Judgment, which Ithint 
would not be admitted, then his coming 
In-is" to. little purpoſe, for ought I call 
conceive, Here again it muſt be obſexy "> = 
ed, . that in .the Cafe of Chicheſter, ww 4 
Judgment was had upon Trial of Fa 
adminiſtred ; but in the other Caſe in thi 
time of King Heery the Eighth it was ups 
on Confeſhon 3/ which is all one, as 1 take 
it, with Condemnation upon Demurrer, 
Or Non fam informatws, 'or Trial upon Non 
eft fattum, to the Bond, or a Releale tothe 
Teſtator or the like, Now between all 
theſe and that of Chicheſter there is a 
broad differenge? ;' for there the Defendent 
being convinced by Verdict to have Aſſets, 
which if they Gontinue not in his hands in 
kind, muſt be anfwered out of his own 
Goods as waſted, therefore the Fieri fac. 
to levy the Debt of : the Teftator's Good's 
if any found, or in default 


me awn Googs,is v4 ae 


i pavement TO WRIT IR 
246 f 
ant 5 but ſnnonc of theo +Ca 
any ſuch Trial or cortviction of "he 


dent's having Aſſets, fo. as it le £9u8 
* 54g dubium whether rhey have Aſſets or not : 
| and therefore it may ſeem:ſomewhat hard 


Fot, 2 
C$.1h. inty. 
WY and 'toſend out fuch a Writ in that 


covery of Caſe 3 ando ſhould I have thought, if 1 
Devr prece® hag only-ſeen the Report of Pettifer's Caſe. 


dent was 


pleaded :PF. But looking into the Record, and find- 
bh eruSs ing the Condemnation there to be by Nibi# 
and Defend. dieit i; effect, I cannot uphold any di- 
wouldnt q; action. of courſe in. reſpe& : of the ſaid 
Plea. 14 difference of Caſes, - Nor indced doth that 
enero courſe there direRted preſume that the Ex+ 
muſt ſo re- Ecutor'tither hath Aſſets, or bath waſted 
5 + mags * them{ but cortimands that: if Af#ts, Yo; 
| then. the levying ſhall be one way'; if 
waſting,.then another. way: Toit _— 


Nihil fend. 


2412 CHSP, WW. © 
of an Executor of bi { 0308 wrongs 

T2 bevin with fome definition or de= 
ſcription of thismdni'4 He is ſuch as 
takes upon him the Office of an Executor 
by intzufren}, not being] fo conftitured 
by the 'Teliztoy! 'or Joe; nor for 
want 


eo eo ates _—O—_ 


want. of ach Gicution cabGigted 
the. Ordinary mY a 
whom we will conſider in theſe Parts, 
and with this method, viz. | 
| 1.-What ads or intexmeddlings of ſuch 
an one, not being Executor nor Admini- 
firator by right, ſhall makc him to. become 
an Exccutor by wrong. - Vide hyc. PTE, 
per Stat. q.3 El. cap.$, 
2. In what manner and by what name 
ſuch ſhall be ſued, eſpecially when /ano- 
ther:than he is Executor or Admigiſty ator, 
ic wore after ſuch a& becomes Adi 
niſtr N 
3. How far he becomes liable to,Cre- 
ditors, and how, ard to whom. :... ... 
4-What acts done. by him ſhall and firm 
as if. he had beenan Executor by right.:- 
57 Sec a late Stat, 43 E!. cap.8. hereabout. 1 Point. 
As. to the firſt, it was in-the time of ADS. aol 
Queen Mary doubted., \. and not, xcſolv- 
ed. whether the only ſciſing and tak- 
ing " into onc *$ hands the Goods of the de- 
ceaſed / did - make one. Executor -of his 
. own wrong, without any farthera&. And 
in . the. beginning 'of . the late. Queen's $5" 76s, 
time the L. Dyer 1aid, that the poſſethon 5o ao ct 
and occupation of or meddling with the Sn —_ 
Goods is chat which, gives notice to Cre- 
R 4 ditors 
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the offer 
ditors whom they are to ſue as Executor. 
But doubtleſs Creditors myſt look farther 
before "Suit 3 for elſe can they not Know 
whether he ſo intermeddling be 'Execu- 
tor or' Adminiſtrator nor conſcquently 
how'to found their Suit rightly and ſafe- 
| Ty for good fucceſs 3 ſince. a Suit-againfi 
art Exccuror as Adminiſtrator, or againſt 
an Adminiſtrator as Executor, will prove 
ruinous, and fallto the ground. Yea where 
af! Adminiſtrator ſued as Executor | did: 
fut"plead"that Adminiftration was com- 
mitted unto him,” but generally denied 
that he was Executor, or adminiſtred as 
23 & 1457. Pkectitorithe Lord Dyer held that it muſt 
D3-395:3% Y> found for him ,yer Jeft it doubtful? but 
the: tlear and ſafe way had been to have 
x E1.D.166 pleaded the Adminiſtration, &c. And in 
1 aps - © the former Caſe the Lord Dyer faid, that 
one intermeddling only about the Funeral, 
and Jaying out money therefore, an O- 
verſeer or ConduQor, - or he who hath 
Letters of the Ordinary ad col.igend, viz, 
ro get and keep the Goods in ſafes. 
ty, and one who intermecddleth * by 
virtue of a Will truly made, bue'con- 
trolled by a latter: Will after found and 
proved, may free himſelf from being an 


Exccutor ot big own wrong, by ſpecia] 
pl lead» 
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ding how or'in'what” right he inter- fr oe 
med, - and; traverimg his Adminiftiring Vet ab 

ther rianndy't - and that this Traverſe ea on. 
need not, nay may not be, was held in the. confeſſed as 
time of King "Henry 6. and 7. for that barugtor 
ſuch as amount yotto apy Adminiſtring vericd atiter, 


at alt; and where no Adminiftring at'all —_ | 
isconfeſſed, ſuch a Traverſe of not Ad- by Letter ad 
-miniſtring, in other” manner 1s difſonant, (05's: i* 
and not legal. ' Bur let us look back upon 4/4; beg 
theſe ſevera] points exempted by the ; og * 
Lord' Dyer, and we ſhall fee fome 'cau- 

tions neceflary touching them and their 

fafe entertainment, Firtt, as touchingithe 

point of Burying thedead, jtmuſitbecun- 

derfiood to. be with fome expence of/the 
deceaſed*s Goods, and fo it is expreſſed jn 

theſaid Book of Her. the 6; histitnes Uſe 

for a man out of Charity to lay out'of his :x H6&zv, 
own money (not intermeddling/ with the bs 
Goods of the deceaſed?) to bury'attriend, 

hath little colour to involve” him {6 do< 

ig in-an E,xecutorſhip by wrong, 'Tak- 
-ing -the Caſe then,” that ſuch perſon Jays 

our or expends of the deccaſcd's: Goods 

Or money upon his Funeral, heed muſt be 

'taken touching the meaſure and propor- 

tion whereabout. Though I can give no 


particulas and Viſtinct limit, yer mm 
Icis 


* 


' ef A mere me. vis. Churchy 
duties, te. or at leaſt. decent Sutable- 
Fw his quality ;.muſt be the bounds, 

And herein to ſpeak, as.I think, this late 
ter muſt cither be utterly excluded, | of 
held within very ow, compals : 

has reaſon that a, ht or man of 

er quality, leaving (though. per 
NY Lands of good. (hongh perhagy 
not. ſufhcient to pay. his Debts... ſhould 
have.an hundred pounds or more of that 
which. ſhould fatisfie Creditors ſpent in 
porppaus ipterring of him, fox his Wor- 
ſhip.and,.,reputation ? . Next, Overſeers 
may.-only be excuſed. for ſeeking to pre- 
ſexye: and keep the [Teftator's ' Gogds,, 
.. cale they expend.or. diſpoſe there- 

| Se. alſo for him, who is authoxizcd 
by che Ordinary to.calic&, for if he {cll 
Lihin.322- ON diſpoſe of any (though Goods, other- 


[2n wile adpbject to periſhing,) it makes him” 


256, He fold an Executor by Wrong, a5 Was reſalyed 
"wang ot in the Jate Queen's time, notwithfland- 
therehe dns that by the Ordinary's Letters, he 
The ſpecial WAS expreſly dixced or warranted ſo to 
matter- . do for it was ſaid, the Ordinary bim- 
ſelf could not fo do.. As for him who 
: adminiſtred by virtue of aWill after, diſ- 
"proud or controlled by a Letter, he 


mult 
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muſt” not” doubtleſs ſtand free "for the 12449 


Goods before admiiniftred , but either 
as "rightful or Wwrengtu] Executor ſtand 
Hable to the Creditors. Nor doth every r&: 2 P. & 


ſuch intermeddlingby one out of all theſe Ma.Dy. is, 


excuſes” and 'evations as. would be an 

Adminiftration; make one an Executor 

by wrong. If one do but take an Horſe » 
of the deceaſed, and:tie him in his Houſe 
or Stable, this makes him not an Execu- 
tor, faith Pafton a Juſtice, for like acts 
or intermeddlings3 as he that delivers 
to the Wife of the deccafed her Apparel, 
at leaſt if it beno more: than is conveni- 


ent to her degree, + But-it (the take; or n L600 


21 H 6.48, 


#nother deliver, .more than ſuch- to: her, 166, 


ſhe,'or * he becomes an Exccutor: by 7 4 Eliz, 


wrong. But now let. ns come-to.a dif- rh IF one 
ference, where there is a riphtful Execus» = = 


tor, and a-W il} by:him proved, or Admi- the P 
miniſtration committed 3 for there ſuch yy outofthe 


Ighe -a&s or intermedlings ſhall - not he is becotte 
make' one an Extcatox by wrong; " gd ner ny, 


where there is no other -of rightrovhefu- 


ed, "As if one take goods wrongfully 
from ſuch a right Exccutor -or Admini- 


'{irator, this ( though he convert them 
't6 his ownuſe) makes him notanExe- 
"go? by wrong, but.a. Treſpaſſer to the 


right- 


LO_— awe nei yo - 


2 os 


Tf the Goods 
aliened 
y fraud, he- 
ho takes 
them after 
the Exect- 
tors death is 


an Exec utor 
wrong. 


2 Elzz. D- 
I 60.b. 


: TX rt ht” th; " Kant) 7 ET Pn AY at 
» 8 Y > * th SES 4 4x Bo . X L » Ln 
Deer t : te oY oat oo nA GE hr TOY TT. TT CEP ons 
Sher 4 res, hn pe al CONT NY 
; Fy *,";" # q 7 C v3 
Tf i 
| 


rightfal E.xecutor or Adminiſtrator, who 
eval for theſe Goods, once Aſſetr in his 
hands, ' ſtands liable to Suits of Creditors, 
they being. neither lawfully evicted nor 
rightly-adminiſtred : butin cafe there had 
been no Executor at that time; or no Will 
* proved; nor Adminiſtration committed, 
clien ſuch taking of -the deceaſed's Goods 
into a firange hand had made anExecutor- 
ſhip.by wrong. And thus was thediffe- 
rence lately feſolved,' as is reported by the 
L.Coke inthe Caſc between Read and Car- 
zer inthe Common Pleas. 

Yer this farther difference was there 
| held; viz. That although there be au Exes+ 
cutor or Adminiſtrator by right, yet it a 
Stranger take upon him to receive Debts 
and make Acquittances, or to pay Debts, 
clatming to be an Executor, he is ſuable 
asan/Executor by this A& : and fo alſo 
in the late Q. time was held by 6 Juſt, as 
touching the receipt of Debts and making 


 Acquittances z but the Book mentions not 


7 H.5.29. 


whether any other Executor then were,or 
'not.'- But in the point of bare payment 
of Debts Frowich, makes anothey, diffe- 
Tence, vis. If a Stranger do with his own 
money pay- the Debts of 2 Friend decetſ- 

, and not with the Debtor's3 o_ 1s 

| | at 


RE 


PT ES. 


but an a& of Charity, and makeshim not 
an Exccutor by wrong : otherwiſe, if 
with the Debtox's money, Yet to this a- 
nother difference mult be added, viz. That 
if he thus paying with his own money, 
have taken into his own hands Goods of 
the deceaſed 3 then is his payment pre- 
ſumed. as by or out of the value of theſe 
Goods, and {o makes him an Executor by 
wrong. Contrarily, if he haveno ſuch 
Goods in his hands. And ia the point of 
intermeddling with and diſpoſing of the 
Teſtator's Goods, where another Execu- 
tor is, this farther difference is to be ad- 
ded or underſtood, vis That where the 
Goods fo taken never came actually to 
the Executor's hands, but were in a re- 
mote place, there this taker becomes Exe- 
cutor. For as it were miſchievous to the 
Executor, if he ſhould by a poſſeſhon in 
Law calt upon him ſtand chargeable with 
theſe Goods.'in remote places purloyned, 
as Aſſets in his hands; fo were it as miſ- 
chievcus to Creditors, if neither Executor 
by right, nor this Strangar asan Executor 
by wrong, ſhould fiand liable to-Creditors 
for them. It is true, that the right Exc- 
cutor may ſue and. recover Damages for 
them, ang that ſo xegpyered ſhall be 

_ > 
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The" Office of 
Aﬀers 7, but the Creditor hath no mean at 
the Common Law to enforce him to ſue, 
and perhaps it may bea cold Suit. And 
with thefe Additions IT think that late re» 
ſolved difference may ſtand firm-- and 
found. Yet in former times, without 
ſuch difference, the taking only and poſ- 
ſeffion of the Goods'of the deceaſed was 
held to create an Exceutorihip by wrong; 
co E. 3. as Belknap (aid in the time of King Edw. 
FI. the third; and cſpecially-if the AR were 
| ſuch as removed the Property of the right 
F.z Eii,. Exccutor, - as Juſtice Femer in the late 
Queen's time ſaid, #eſte merpſo, 


How and by what name Suit ſhall be agdinft 
ſuch, and the like, - 


> Point. Weg the ſecond Point, viz. Th 
KL what manner Suit ſhall he againſt 

T.s £.4.5:. ſuch ; Firſt, in general, this uſurping 
"ny Execntor is not in Suit to be diftinguiſhed 
24.6.8. by name from the right Executor, bit 
to be ſued*generally by the name of Exc» 

cator- of the lat” Will and Teſtafnent of 

the Defundt ; and then if he will deny 

himſelf fo ro be, he muſt plead that the 

neither is: Exccutor, nor hath-admint 

S fired 2s Exccutor. ' Then the —_— 

mu 
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ther Debts received or releaſed, or Goods 
fold before, - to fatisfie Creditors : now 


,XECutot. 
muſt prove WP he hath 2dminifired i 1 
ſome Tach or the like ſort as aforeſaid. ! 45.9.i the BE | 
And it hath been divers times held, - that A lled Eee We 11 
where there is a right Executor, and yet ec. de injme | 
another doth adminiſter by wrong, itis jj /*0H7e 
at the eleQtion of Creditors either to ſue 45.46.27 Hs 
then joyntly together, or one or both of oY FR o- 
them ſeverally and by himſelf. But if 27». & 4. 
where Adminiſtration is committed, a- 35 1.6.3, 
nother alſo adminiſters by wrong, theſe 
cannot be ſued together as Adminiftra- 
tors 3 for though one may be an Execu- it 
ror by uſurpation or wrong, yet nonecan | 2.1 
come to be an Adminiſtrator by wrong, 7 
fince no other but ſuch as receiveth that 2; x.6.4. 
power from the Ordinary can fo be: | 
therefore in that cafe there is a neceflity 
of ſuing him apart and by himſelf ( Sho 
ſo uſurpeth . Adminiſtration) by the name 
of an Executor. 
- | Soif A adminiſtgr the Goods of B, not 
being Executor nor Adminiſtrator, and {0 
after his ſuch doing and diſpoſing of the i 
Goods,” he obtaineth Adminiſtiation of 2 1 
the Goods of B, but che Goods left or | 
coming to his hands fince the Adminiftra+ 
tion cor wieted (uffce not without the o- 


it 
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if any fue 4 by the name of Adminiſtras- 
tor, he ſhall have no farther Relief than 
according to the value or extent of the. 
Goodsfetr in or cotme-jnto his hands ſince 
the. Adminiftration committed 3 and if 
2r.6.8. thoſe be fully adminiſtted, be (haff gee 
A nothing 3 it they remain unadminifired, 
were com- but amount not fully'to his Debt, he muſt 
—_— want ſo tmuch of+ſatisfa&ion 3 and if he 
began, the will be relieved, or ſatisfied out of the 
4 us vol Goods before diſpoſed of, - he muſt fue 4 
bat, 25 was as Executor of B. And ſo was it ruled and 
odcon- ſolved: by Gawdy and Swit, Juſtices in 
the King's Bexch, in the late Queen's time, 
viz. Tr. 30Eliz, And if this now Ad» 
miniſtrator will plead in Abatement of 
this Action that Adminiſtration was con ' 
Titted to: hirm, and. demand Judgment, 
if Suit ſhall be againſt him as Executor, 
then rhe Plaintiff muſt .in the Replicati- 
on, as 1 take it, ſet forth the (ſpecial mat- 
- ter, viz, how the Defendent did admini- 
fer, before Adminiſtration to him com» 
mitted. But if one to whom Adminifirati- 
on is committed. do devaſt, and this; Ad- 
miniſtration is by Suit. repealed, . becauſe 
he was not. the next of kin, apd Admi- 
nitration is committed” to anothef, now 
2 Creditor who would be relieved our of 

.” t 


4 Executb aatbe.- + 
the Goods waſted; roy that firſt'@s 


Adwiktiftrator, atid; not as Execitdirof his 
own wrong; {aid Pophann Chief _ 


for. 7 oe rightfully: adminiſter | (ok th at 27d, 8; 189; 


'* for the third: pie. How fat "Y Point, 
A Executor '6f* his own wrong! Bectfow fat lia . 


corfies Kable and bboxicus to Suit z<on eg 


ſidew'Te theſe things: 

- Firſt,” he becomics fikjeat both to the 
Action of the Exccuto?,whio hath rightto 
the goods wrongfully intermeddled with- 
- alf by him, though ir were before proving 
of <&WH : ; and alſo fo the 'Acion-of the 
Creditor, who hath right to! the Satisfa- 
Aion of his Debe:* -#$2 49 7i; 
© Secondly, as eouckih@the cheaſtre how 
far he is engaged,” dodubtlels he is nor by 


his- "wrongful  Adminifiring” becoinie }]. 


chargeabſewith the whole account of the 
Teftater*sDebts; butonlyifo far,and'with' 
fo-much thereof, as'the Goods which he 
fo' wrongfully adminifired afnotint goto, 
(Yet he muſt look to'his Plea,” elſe by/if 
he may draw all ſued for upon himſelf z 
25 if he deny his being Executor or &d- 
minifirator. ) - And this ſeems to" me 


proved by the Cafe in'the time of Ed- 72." lib, intr. 
ward the: third, where the Ioqueſt tound _ "ns 


Sg Dot 


fixing of a peny y'' jar One; as yl 
chargeable as the  Adminiſiring of, a 
pound. Befides, if it be fo «020 
ful ,Executor waſting Goods of the, Te- 
A to. the val _ 20 1. (hall be no 
Nr, Cha hyp that vaJue., then 
dophil 11 it be alſo in this cafe, 
for bot! "ay wrongfull Adminiſtrations : 
only, this difference there is between 
them, that in one caſe the Adrminiſtration 
is by a wrong perſon, and in, the other 
.n.a wrong manner. Nay, the Lord 
Dyer doth not Rick to. call him who ad- 
" miniſireth wrongfully, or in undue man-. 
ner, <prely an,/Exccutor by wrong, in 
the Calc of Stoks againſt Porter, tho 
he were rightfully Executor, beeaulc, 
did _— onquecute wrongfully, 


' $tothefqurth, vis, What a&sdone 

to-himor by him who isan Execu- 
ter of his own.,wxrong ſhall ſtand -firm 
and/good, as done by or tothe right Exc- 


CU for 3 s 


4n Executor. 
cut6r : Sappole; firſt; that the deceaſed 
were indebted to'bjm 20 7, who thus u- 
farpeth Executorſhip, whether may he 
pay himſelf or not ?', And this point was 
m debate in the King's Bench between 
Coultey and onelrthend,F.xecutor of Hiier,, 
whereit was ſtrongly objeRed, that not- 
withſtanding the rightful} Exceutor or 
Adminiſtrator might paniſh him, and re- 
cover againſt him, fot the Goods'which 
he adminiftreth; yet another Creditor ſu- 
ing him as Executor generally, and fo af- 
firming him to be, (for there is tio ſpecial 


_ formoft Writor Declaration todiftinguiſh 


an 'Executor' by wrong from a rightful 
Exccutor) he ſtands as againſt him in the 


M, SS E; 
Cos lib, 5.f; 
30. 


Rate of a rightful Executor, and therefore 


mayefirfl pay himſelf before he pay 0- 
thers 2: and of that mind at the fixſt were 
Famer and Gaudy Juſtices 3 yet did they 
- adinit that this payment ſhould not ftand 
$ood as againſt the rightful Exeeutor or 
Adminiſtrator. - And Popbeam and Clinche 
held frongly, that neither ſhould'it ſtand 
good againſt other Creditors; for then c+ 
very man would ra{hupon the Teſtator's 
goods,and be his own Carver in payment. 


And whereas it was faid at the Bar, that 
the Lord Anderſon, npon an Evidence at 
34gr © 2 Guilds 


a- 


{ 
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Guild: hall had ruled'it otherwiſe, Pophams 


at-another day of debate. of the ſaid Caſe 
related, that the Lord” Anderſon did deny 
that he ever ſo ruled, or was of thatopini+ 
on3 and farther.informed.that both he and 
Juſtice:Welmſley, Periam and Clark, Bas 
rons, did agree with Popbom and Clinch in 
opinion, After which, Juſtice Gewdy,; as 
alſo Fenzer,it I miftake'nat;changing their 
opinions, and concurring with: the. reſt, 
Judgment,was given accordingly. In the 
debate of this-Caſe queſtion was made, 


If ſuch an Executor by wrong pay a Debt 
. to-another Creditor by Speciaky,whether |, 
* this ſhall got Rand firmvand good, ſince he 


ſtands hable to. Creditors ſo far: as: the 
Goods by. him adminiſtred do amount, | 
And it was agreed, by,the better opjnion 
at leaſt, that this ſhould ;ſtand firm-and 
good; ſo as if the: payment; were outaot 
his own goods, he might retain to himlelt - 
in licu thereof ſp much. of the Goods of 
the Teſtator : for here he doth not; as:in 
the other Caſe, adyantage himſelf by his 
Own wrong.  Yetthat opinion, allowing 
this payment;toCrediters,muſi,as I think, 


| be underſtood, with this difference; VIZ, 


that this payment; ſhall. ſtand. as againft 
other Creditors, but not as. againſt che 
NS __ right 
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right Executor or Adminiftrator:for then 
any ſtranger might uſurp the Office of Ex- Fl 
ecutor.and take from him that liberty and | 
ele&ion, to prefer which Creditor he will | 
in firſt payment; yea,' might take from 
the Executor power to pay himſelf before 
other, in cafſc there were a Debt due to 
him, which were very unreaſonable, 


Of Addition and. Alteration by the Statute 2x4 
43 Eliz, cap, 8. | | 


WW E having conſidered what the Com- 5, Point, 
mon Law is and willeth -in the 
Premiſſes : let us now ſee what Alterati- 
on or Addition a late Statute hath made. 
In the laſt Partiament of the late Queen 
Elizabeth, confideration being had of fub- 
tile getting into mens hands Goods of an 
Inteftate by Deed of Gift, or Letter of At- 
turney, from one of ſmall or no ability;to 
whom ſuch ſubtile Contriver hath procu- 
red Adminiſtration to be committed, and 
ſo himſelf would ſtand free fromgthe Suit 
of Creditors, the Adminiſtrator himſelt 
either not being to be found, or not be- | 
ing of any value to fatisfe Creditors it [ 
was therefore enacted, that every perſon | 
receiving or having any Goods or Debts 
3 of 


MR ater WEL. 
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of anyIntcſtate, or any Releale or Dif- 
8 charge of any Deht os Duty belonging to 
Ns him upon any Fraud, as aforeſaid, or with» 
F out conſideration of or near the value, 
F (except-in ſatisfaQion of ſome juſt and; 
b |  - principal:Debt, to the yalue of theGoods 
5 or Debts due from the Inteſtate)} ſhall be 
x charged as Executor of his own wrong, 
| fo far as the value-of thoſe*Goods and' 
| Debts arhount;, deduRing all principal] 
| | juſt Debts to him due, and Payments by 
him made, which a lawful Executor 
q ought to have paid,'Here have we a touch 
| | of all the parts precedent, op at leaſi three 
"34 _pt them. | | 
- JELOEM 1» We have firſt a new Execytor by 
80 wrong, though intermeddling under the 
8 title of an Adminiſtrator, 
[i wy | / 2+ We have alimitgt the Charge by 
þ Fm him incurred, ſutable to our former cx- 
188 preſſion, Wt: Pit | 
| 3-'Eaftly, we have to him an allow- 
8 ance of Debts owing to himſelf, or duly 
M | ; pre tgothers 3- which is more than we 
; naye conceived allowable to another Ex- 
| Fgafop by wrong. - | 
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Of Ples by Executors, and which be beſt, 
which moſt prejudicial to them. 


"Gfnce amidſt the Pleas pleaded by Exe- 
cutors there is ſuch difference, as that 
| ſome induce one kind of Judgment, ſome 
another, ſome drawing more loſs and 
burthen npon Executors than others: let 
us conſider of the differences, ſo as light 
may be taken to chuſe the ſafeſt or fitteſk 
for each caſe, rare ll 
If an Executor do utterly eſtrange hims- Plea deny- 
ſelf from the Executorſhip, faying, that _—— 
he was never Executor, nor ever admini- 2* #: 5.19: 
ſtred as Exec. Wor that muſt be added) 3%. 4.7. 4 
then if the Iſſue be taken upon the Plea, & oy nay 
it be found againſt him, the Plaintiffs ſball ;;2, 333. 
have Judgment to zecdyer, not Damages 33 #6: 33» 
only, but even the Debt it ſelf, out of the ** 
proper Goods of the Executor, if none of 
the Teſtator's can be found to ſatisfie it, 
And thjs ſhall be thus not only where it is 
foungthat the Defendent was made Exc- 
cutor by the Will, and proved it, and fo 
could not chuſe but know it;but even alſo 
S 4 where 


| 


where he had never "roved the Will 
whereoſhe was made Exxccutor, nor ever 
. Adminiſtred by virtye thexeok; ycathough 
he did before the Ordinary refuſe to 
E:xecutor of this. Will,.or to.intermeddle 
with the Execution thereof : > yer if any 
other named Exec. with him did prove 
the Will, of did not. xefuſe to be Execu- 
tos, let ſuch other Refuſey take heed of 
pteadiog that Plea. For truth is againſt the 
Fiſt part of his Plca.z iz, that he peyes was 
Fx ; and fo the VYediq,which mul 
Vrritatis difium, mult needs pals againſt 
him, and. make his own Goods liable as 
Welt'to Debrs as Damages. What if-ng 
other were, made Executor, but this oply 
.: who refuſed bogs the C Qrdinary ? d JAY. he 
ſafely fa chat h e never was Executor ? 
I rhin not, finc he T vas Executor ber 
| from refuſal, < he M$ have releaſ- 
.&dq Hd due to the Teſtatox,and given 


He was mY away. all his Goods : z therefore I think he 
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" muſt plead ſpecially, ſhewing his Refuſal, 


= was And not generally deny, his being Execu- 


Loa Nay ,admit he ne ver Was Once named, 

By nie fo he made. Exccptor, 
yer! Rave plead ed this Plea,that he nevexs 
was Execotor nox adminiltred as Pxecu- 


Tk, \* hall be fobpdl by Yerdje cha 
he 


"lg 
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an Executor. 265: . 
hedid adminiſter or intermeddle.as Exe, But 
cutor, the fame blow or burthen falltth » nifraty fe ls 
upon him : for then the latter patt-of thiFotervicy, [2 
Plea is found untrue, yea the whole upon ſoechat 


pleade Co, | 


the. matter,: fos by this Adminifiring he lis. Tor: 
became an Exccutor of. his qwn.wrong, 148. a. 
and the denial: gf this Executorſhip þy 

wrong or uſurpation ſhall be as penal to 

- him as the denial of a rightful Executor- 

ſhip: The like Law, where the, Executor 

pleads a Releaſe made to himſelf, or 2 See Ce. tb 
payment of the debt,or other performance | 3rd 


of; the Condition made by himſelf, Nay, entred. | 
145. b. Read 


I-bnd in this latter Caſe the Judgment 3 bas 


encred generally; againſt the Defendgpt, cad. 
25. againſt another for his own Debt, not 
being Executor. And the reaſon why the Co. 1ib.Imr, 


.aW makes theſe ſo penal to an Executor g7,54"%,,;,. 


is, becauſe his Plea is not only falſe, but Teftator:s þ, 
| = falſhood thereof was willful,, tince F< ;,.. Ex. 
jt muſt of neceſſity be known to himſelf 22. theſe 
to be ſv. And. laſily, for that all theſe F293; © 
aus if they had proved true, had been 
; 3p Baxrs, at-leaſt againft the De- 
a” 2 the firſt indeed had not: been a 
| fi againſt ariother, being in truth Exe- 
CUtor or Adminiſtrator. But if the Exec. 
had pleaded a Releaſe made to his Teſta» , 
ror-finding ſuch a-one among his WRongs, wb 
| whic 


as Agrove - 
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| oy Bog. 15poroer either” fc 
id. -intr fealed and delivered 


E, 4- 8,.Sce mide by his Tcttaror 3 neither of thefe 
oo #1 Pleas found againſt him ſhall cauſe the. 
Book con- Judgment to faſten ppon his own Goods'; 
wari'y re- {0 it he denicd the Bondvor Bill, where». 

. 6.224 23- Upon the Suit is grounded, to he the Te- 
i erroi®- ftator's Deed. For in all theſe Caſes the 


OUS, a3 was 


deſcricd by truth being not known to him;he might 
Fitz, & al, 


23.8 honeſtly and reaſonably conceive it to 


the Record be as he did pleads But what if he 
being not ® plead Fully Adminiſtzed ; ' and this be 
Glth.che found againſt him, which, reſted in his 
wa own knowledge? ſhall not this-falfe 
- Plea expoſe his own Goods, 'in defect 
of his Teſtator's, to the fatisfation of 
this Debt? No.it (hall not, for that-though 
this were a falſe Plca, and that within his 
own knowledge, yet was it not a perpe= 

tual Bar 3 for if it had been fo folnd* as 

was pleaded, yet Aſſetr coming after to 
the hand of the Executor, the Plaintiff 

ſhould then have Relief and 'SatisfaQion 

out of theſe fince accrued Aſſets.” - If an; 

ask how Aſſets may after come, 1 will give 

him two or three inſtances; © Firſt, it ly 

be by'recoyery of Debts before withhol+ 
den or of Damages fox Goods taken away, 

| | "in 


av Executor. 267 
or by voluntary payment of a Debt not x 
before due, for that the time of payment _ 
was not come. Secondly, if the Teftator, 

having'a Leaſe for twenty years, did 

demiſe the ſame'to F 5 for the whole 

term, it he ſo lo Aly lives if he 

were aliycin eG. the former Yerdid, 

but now is dead, the term continuing z 

this is now Aſſzte, which before was not, 

whil6 it was but a poſſibility of a term, LAG ann," 
Other inſtances might be given, but theſe 148, 149. 
may ſuffice. 1f the Executor pleaded has ow 
that the Teſtator ſtood bound in ſucha Judg. were 
Scatute,or that there was ſucha Judgment ;2,7m/*m, 
againſt him of Debt to the King, beyond n averment 
the ſatisfaction whexcof the Goods would = got 
pot xeach; this is in effe& a Fully. admi- _ | 
niſtred, though ſpecial, and not general; ; _ 
and the Law is alike (as I take it) in all ho 4- H - 
theſe caſes, as fo the not making of the ad ſat. was 
Executor's Goods liable. But in all theſe ooo for 
caſes, though the Debt ſhall hot be ad- ges. © 
jidged,upon the Executor's own Goods, 
yet th ages ſhall, in default of the 
Executor's Goods to ſatisfic them. And in 
theſe gaſes it is not material whether the 
Judgment paſſed upon Trial or Bemurrer. 
Nay, if the Defendent Executor plead no 
Plea, hut conte(s the Aion gencrally, 
Or 


o. Li ib, int, 


RR —— — 


ee re nero $—nphnes 
Mo Moyer POET, - LOC - 
om coal vc prey eo. (7 ge, oe deg ing 


=_  - i 


PS NN. mech. vhs OW 
23 


— n - _ « pax: We +# £2 64 048..3:3 { C. 
bs. ae : bs - 4 at: 4 *S "Hd. $265 "2 06h 3 pre BELL IR I0PTe» 
4 p A $ods he a 8 " , Te g Y FS Sr EE A þ A; L544 

« tt SR N B60, þ IS + 7 : CY "had 
Cie \ 
N - ; 
* . » - y 
, ” 


Bar be may, Gr co teffieincd Faw Now > avs 3 


| N amy we the judgment 1s the fame, viz.'to record 


x Lora the':Debt' only out of. the Teſtxtor's 
ment for Goods, and the'Damages of the Execu- 


partial, tor's: Goods in default of the Teſtator's. 
that when | 


more Aſſets What if the Exccator Defendent confeſs 


come, he that he have Aſſets to the value of part 


- ugg of the Debt, not! of the whole? There 


- f#. for ſo much as is contcfſed the Plaintiff 
may pray, and have: Judgment preſently 
without Damages, and may maintain for 
the reſidue of the debt, that the Defendent 
alſo hath Aſſets for the reft, and fo go to 


Trialzas appears both by the printed Book 


of Entries,and another Manuſcript which 
I have. But what if this Trial paſs againſt 
the Plaintiff ? Shal) he then have an adds 
tional Judgment for Damages in reſpe& 
of the former ? I think he ſhall have Coſts, 
which commonly run with or in the name 
ot Damages 3 but without a Writ to en- 
quire of Damages, none being found by 
Verdics, the Court doth not uſually 'ad- 
judge Damages. Yet in the BooK of Ex- 


tries I find 65. 8d. Damages aſſeſſed by the 

Fo. 543, Courtupona Confethon in a Writ of ratio- 
nabpart bonorum again Exec.8& this hath 

much affinity with an Adtion of debt. Yea, 

inthe very Acion of: debt where'the Ju- 

rYOrS 


j 


4 a5. + +» - £ 
\ [8] 


an Exccutor.” 269g 
/ rors for miſcarriage: after their departure 
from the Bar: were fined, 1 find that the: M. 28, H. 6. 1 
Plaintiff renouncing the: Aﬀcſſement/ of. 7.3." 1256. "F 
' Damages by thera miade, and p-raying the 329. | :S 
Court tvuafſeſs the.ſarhe;. jt was done ac+ Y 
cordingly : but this was a ſpecial Caſe: ''; 2 TH: 
' Whereas we before ſhewed that-am j 
Exetutor denying his Executorſhip ſhall, | 
it:5t, be found againit bim, pay the,Debe | 
ot his. own Goods for his falſe Plea 3' this | 
thereabaut occurrethi:to:be added', wiz. | 
that:thar is only'whege the immediate Ex» WY 
ecutorſhip of- .the;:Defendent is denicd. W | 
For it Bbemade Exycutor by A,and Bdys 
ing makes/Cihis. Executor 3 now tC be 
ſacd.for the Debt.of: 4 as, Executor of B- 
Extegugor of 4, anil:ke denicth that B was 4 
Execiitor-of 4, which by:confequence 5a | 
deniat ot; his being now Execcutor of '4z 
yet it this fall outin; Trial againſt himyhe 
ſhall not. in his own-Goods fiand liable to 
this Nebt, becauſe: its poſſible. that he 
might pot know to whom his Teſtatos 3ee 5 Ine 
was;Executor. . So it; Amade B, Cand D 
_his Exetutors, abd E.is ſued as Executor 
ot D.che ſarviving Executor of A,if E.de- 
ny that D his Teftator ſurvived Band; 
by conſequence whereof he denicth: the 
truth, viz, that the Executorſhip of 41s 
vat de- 
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 Hheoffevofn 
devolved to him; yet ſhall not this, found 
againſt him, charge his own Goods; for he 


might be ignotant of this point in fact,vis; 


whether B, C, ot'D, lived the longeſt. 
And here he denied not his own imme- 
diate' Executorſhip, but a mediate of 
more remote Exceutorſhip. And fo, 1 
think, is the Law; where C being fued - 
4s Executor of 'B, Execcutor of A, he 
pleads that 4 by a latter Tefiament 
made himſelf Executor, which is found 
”=_ him; fo as here-he falfly plead- 

,and pretended himſclfto be the imme- 
diate Executor of A, and fo denicd the 
mediate Executorfhip, vis. of Bto A, and 
of him to B. Yet Qzercof this : for why 
ſhould not as well his fatſe making him- 
felf an Execcutor,-immediate to the in- 
debted Teſtator his own'Goods, 
as well as his falſe denying of that Exe- 
cutorſhip; finee both. Pleas tend to the 
overthrow of the Phintiff*s Action, and 


_ each equally reſted in the Defendent's 


knowledge? But this differcnec is between 
thetn apparent, viz. That the denial of 
Execcutorſhip,- if true,- is an utter. and 
po Bar tothe Plaintiff, as againſt 

im fo plcading 3 but the affirming of an 
immediate Executorſhip, where be! yu 
- 3b | Uuc 


an Executor. 
fied as Execcutor mediate, doth 'not.ſo, if 
true, but direds the Phintiff to-a better 
Writ or Action, wi. againſt him as ime 
medi#te Exccutoy to the indebted Teſta» 


- tor, 


Whereas we have before touched upon 
the coming of Aſſets futurely to Execu- 
eorh I think it is.yot amiſs to confider a 
hk the form and frame uſual in Plcas of 
Fly AA Admivifred,, which, thus run, viz, 


onnis bona &: catalla que. fwernnt. 

ON temp. mortis ſue, & nibil bab, _w 
uy, &e, que fer. pred. S, temp. mare 
th, Þ. . 


die impety., \$©, plene ome Libamazgh 


Thus tying his denial upon the things » Hos 165. 
which were the , Teſtator's at the tirne of Bro. 50. This 
his death , what if: then the Executor unm.s way 
have at the time of this Flea pleaded £ Cur. Jecau 


Govds whigh were not the Teftator's at © 


his. death, but fince accrued ;. a5, before accrued. 


is ſhewed 3 or -pethaps a Leaſe for years 
fold by the Tcfiator, upon condition to 
be yoid, if five hundred pounds not paid 

at fuch a day, which happening after the 
Teftator s death, and Default made, the 
Term returneth : z Or, if the Executor 
by a Writ of Error reverſe a Judgment 
givcn againſt his Teſiator for two- bow: 

r 


Lib. antrat. 


3 22. ab. but 
oplact muft 


be ſhewed. 
So 1ilH.6, 


T9, 20. Br. 
62, 


dred porids, and 6 is eſſere Gita 
to > may the' Plaintiff now reply gene= 
rally, thathe hath Aſfetr which were the 
Teſtator's at the time'of his death ? How 
can the Jury ſo find, when the truth'is 
notT6?- Sarely this caſe is not common, 


nor can Fhew a Precedent of a ſpecial 


Plea therein. But in teaſon tnethinks'it' 

'be' ſpecially,” and' mot generally 
pleaded*apd ſer forth in'the Replication. 
And it'caſe*where oneſried*as Executor 
denierh'thithe was ever Executor or ad-' 
minifted ss Executor, 1 find ſometimes 
the Replication gentra?;'that-he did ad- 
miniſter , without ſhewing whetein or 


how; and: ſometimes ſpecial, ſhewing 


what thing was admiviftred, and where. 


 Here-nbte, -that the Executor Defendent 


denying fas he muſt) two things, vis: 
t. that he dver was' Execuwr, 2. that 
he ever adminiſtred as 'Executor 3 the 
Plaintiffin his Replicationis tied to main» 
tain-but the'one of them, as the truth of 
the caſe is; that is, if in truth the Defen- 
dent were made Execcutor, but never did 
adminifter,'now t miſt be replyed that 
he was made Executor at ſuch 2 place, 
without ſpeaking any'thing of his admi- 
niſtring : on the other fide, uf he: mw 
ag- 


ar Executor.” 224" 
nifter, but was not made/Extcutor, 

n y the Adminikring is to be repli» So done Coe TN: 
ed.But if it ſhall be found that the Deten» 16,, "6. _ 4 
dent had Adminiſtration to him commits» FS 
ted, and (o adminiſtred by virtue thereof, + | 
then is the Verdict to paſs forthe Defen- 4] 
dent, for this is no Adminiftring as Exe- ; 
cutor; and upon a general denial there- | 
of this may be given in Evidence,..as the Abd 248 
Lord Dyer reports to have been xeſolyed. x4 £1, py. | 
 But'if the Plaintiff do in his Replicas 3* 

. tion maintain both the Points, ſhall this 

make his Plea double? Methinks it £6. in7-. 
ſhould 3 yet I find it fo replicd,and no ex- Þ. 55 Elie, 
ception taken for the Doubleneſs, Tr. 17. 

H. 8. Rot. 28, 

A Sole ®oman being Exccutgs maketh 
a Deed of gift of the Teſiator's Goods,un 
truſt, but continueth poſſetſion of them, 
and marricth F $, who alſo hath poſſeſh- 
on of the Goods,and in an Action of Debt 
by a Creditor Fully admiviſircd is plead- 
cd now upon Evidence the Verdict ſhall 
paſs for the Plaintiff; for this Alicnation, 


AIG Gs per rrngs Fro o 


PS ia 


being fraudulent," was void to all Credis 
tors, and {oas to the Plaintiff the Goods 
continued the Teftator's, and fo Aſſets in 
'theDefendent's hands, as was held in the 
King's Bench. 1f fully adminiſtred be 


T pleadtd 


| 
'Þ 
"yy 
$- 

Ul 


gr: Wn. EN apes e-t Bag 


IE I 


leaded avhitre che Defendent hath Aſfets 

Yet Finch fk part, but nut ſufficient for all, and fo 

44 3:79: iris found; yet ſhall not. odgment be gi- 

contrary, ven for the whole, bug tor part preſently, 

+ x with a farther Award, that when more 

_ ib of ſhall come:t& the Executor's hand, the 

+ nant] PHO ſhall then | have farther Judg- 

Wwuly for aug 7 or.che reſt; ſo as that falſe Plea 

a Seire fic. Fry noo no prejudice, but makes him in 

pn 5 rel. as good fiate(the charges of Trial except- 

when more : 

Aſſes, £&d) as if he had confeſſed himſelf tothave_ 
part.';And1 think the Plaincift upon that 
confeſhon-- of part may pray the like 
Judgment, without maintaining that the 
© Detendent hath ſufficient for the reſt ; for 
it that be not true, why ſhould he be put 

;d core t6-the* charge of a Trial by Ty Yea, 

1.8, f01.134- Six. Edwp. Coke at the Bar Tr. 36 Eliz. 
ſajd;that where Fully adminiſtred is plea: 
deds. the Plaintiff is not tied to maintain 
the-- contrary, but}, may preſently pray 
and havg Judgment to recover it when 

Aſſets (hall futurcly come to the Deten- 
dent's hands : which was denied by ſome, ' 
But truly methinks;the Law ſhould be 
as he faid, as well as in the former caſe, 
whete for the part which the Defendent 
had not Aſſets to pay,it was ſo done,upon 
Vexdict {o finding, 'But there as I con- 

| ccive, 


me” "oe o 


WK 
an * Executth, * .,goqv% 


ceive,it was not a preſent Judgthierit, but 
2n Award that he ſhould have. 
futurely 3 fo as after when 
the Defendent's hands, the Plaintiff muſt "2 '' FR 
' have a Scire facias againſt the Detendent, WO. 
to ſhew cauſe, not why he'ſhould-not have | 
Execution, but why he ſhould not have | 
Judgment, as I take- it; yea; where it is = 4 | 
found for the Defendent that he hath fully | 
adminiſired, yet wasit held by all the Ju- 
ſtices 33 H. 6.23,-24- and by Priſot 34 H, 
6.24. that when Aſſets after come to his 
hands, the Plaintiff ſhall have a Seire 
facizs to have Satisfaction out of them 4 
bot there Markham, Telverton and For- 
zeſcre were of contrary o7inion, and (o Hl 
was the whole Court 4 H. 6. fo. 4. Andit 
itands with great reaſon,that where,upon 
a Verdi& fully found againſt the Plain- So 19 #. 6. 
tiff, Judgment isgiven ©xod nibil capiat A, wo os 
per breve, there he cannot ot have any Writ _—_ fit 
to execute the Judgment for him, bat is c, hab 
put toa new Action of Debt: yet wheredr 153. b+ 
is found that the Defendent hath Aſſets 
tor part of the Debt, but not ſufficient for 
the whole, there it is very congruous that | 
the Plaintiff have preſently Judgment for | 
part, & after, when more cometh,then by $78.4 f.7. 
Scire Jaciss againſt the Defendent obtain 


12 Judg- 


: rg bs argon med pl 


o OO ont gr et ma 


3 
2 
3 : 
a\.* "or; i 
F {5 
1444 FE »4* 
Ls a 
ade 
C 


the Pramtitf againſt the Defendent,whoſe 


ng Datcagion fe the reſt : far 


Radic and Judgment were for 


Plea that he had no Goods was falſe, and 
ſo-found by the Jury, And this difference 
was firongly-avowed by Serjeant Hay- 


"bam, Mich. 33, 34 Eliz. and after appro- 


ved by Fenner Juſt, 36 Eliz. none con+ 
tradiQting it : yer a Book was cited, that 
* the: Plaintiff recovering ſo much as was 
found in the Executor's hands, ſhould be 
armerced for the refiduez which Popham 
Chief Juſtice denied to be Law, 


CHAP XVI. 


Where Judgment ſall be acaink the Exe- 
cutor's own Goods, though no Plea of the 
Defendent nor V aftation do ſq occaſion : 
aud of the ſeveral manners of Judgment 

- «an ſeveral Caſes. 


Ow by Waſting, called by us com- - 
. & monly a Devaſtavit, an Executor 
may draw down the Execution upon his - 
own Goods, hath formerly been hand- 
led and diſcourled of 3 as alſo what "ps 
© 


rg 060 ye eines 
ay Executor. 
of Pleas do. make the Executor's own 
Goods liable to the Debt, and what not. 
Now let us ſee where wittiods Miſadmie 
niftring or Miſpleading, yet the nature 
of the Action ſhall lay the whole Debt or 
thing recovered upon the Executor's own 
Goods. And this we ſhall tind in ſome few 
Caſes. 1. Where an Executor is {ucd for 
Rent behind after his Teſiator's death,up- 
on a Leaſe for years made to the Teftator, 
and by him left to his'Executor 3 here it 
ſhall be adjudged levied upon his own 
Goods 5 for that ſo much of the Profits as 
the Rent amounted toſhall be accounted 
as his own Goods, and not his Teſtator's 
therefore is he to be ſued as well in the 
Debet as in the Detinet, where in other 
caſcs he is not, but in the Detinet only, 


being ſued asExccutor.So if any thing de-. 


livercd to ordetained by hisTeſtatorcome 
to his hands, and he ftill detains the ſame 
after the demand, and be thereupon ſued 
in an Action of Detinue 3 for this is his 
own a&. Norin this caſe necd he tobe 
named asExccutor,for he ſhall not anſwer 
Damages for his Tcftator's detaining. So 
it he = to pay of hisTcltator's having 
Aſſets, and be ſued upon this Aſumpſit,the 
which'Debt is to be recovered in Dama» 
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ges, and that upon « or out of the Execu- 
tor's own Goods yet is this Action, and 
"i _ theAſſumption, which is the ground there» 
it of, founded in the Executorſhip, and his 
7 1 having Aſſets , tor if either he hadnot 
bo - 5 Marie, been Exccutor, or it he had not Aſſets at 
44: thetime of the promile, it had been N#- 
dum patium, and would not have vound 

lim, nor. given good cauſe of Suit. Nay, to 

o farther, inthe calc of Aſſumption by 

Ru Teſiator, & Suit againſt the Executor 

0 $-a4 and thereupon, we find the Judgment i in Mr. 
| Cifk.  Plowden's Commentary given againſt the 
| Co. 1ib.Intr. F,xecutor generally, as it he had not been 
Phi as Executor, not fixing it upon the Te- 

2 - Rtator's Goods; yet there the very Debt it 
38 FL 4: {elf is included in the Damages, But 
contrarily was lt after in the {eventh year 
379 of the late Ring, v:z. Judgment given, - 
1% 8 that as well.the Damages as the Coſts 
| "HARE | ſhould be levicd of the Teftator's Goods, if 
| fo much in value of them were inthe De- 
fendent's hands; and if not.then the Coſts 
only of the Goods of the Exccutor. And 
this ſurely is the rightcy and more juſt 
way : for there 1s no reaſon that upon a 
Promiſe,more than upon a Bond,the Law 
ſhould caſt the whole Debt upon the back 
and ſtate of the Executor.But perſiaps the 
two 
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_an Executor. 
two Judgmentsmay þe reconciled thus ; 
The latter was given upon a Verdi, Nox 
aſſumpſit. being, the Iſſue, and there the 
Jury aſſcfſed damages in certain, viz. 
253 pounds, with the Cofts fo as here 
the Judgment was compleat and tull, viz. 
to recover the ſaid ſum : but in the other 
caſe.theJudgment;was had vpon aDemur- 
xer, ſo as the Damages not being known, 
it was generally that the Plaintiff ſhould 
recover his Damages againfi the Defen- 
dent. /, Sed quia neſcitur que damna, &c. 
Becauſe it appearcth not to the Court 


what the Damages were, therefore a 


Writ was awarded to enquire of, Dama- 
ges, upon the Return whereof executed, 


theJudgment was fully and complcatly to - 


be given of aſumm in certain : which 
ſecond Judgment it appears not by the 
Book-in what manner it was entred,; and 
therefore might perhaps be then agreea- 
ble with the other, And that the faid firſt 
Judgment before Damages. enquired of 
15 not a plenary and full Judgment, but an 


times. reſolved 3 and that therefore any 
defeFand inſufficiency in the Declaration 
may be ſhewed time cnoughafter the firſt, 
and before the ſecond Judgment ; Yea, 

| oh, 6 if 


EL 


Tr. 30 Eliz, | 
Paſc. 3; E, 


Award of Judgment, hath been divers i» com. 
anc, 


"te Office ” 
*4 the Plaintiff die before the ſecond Judg- 
ment, though after the firſt, the Action 
falleth to the ground : ſoif the Defendent 
die : otherwiſe of death'aftcr full Judg- 
ment.But this notwithſtanding, and how- 
ſoever there were done upon the ſecond 
\ Judgment, methinky it were righter and 
fitter that the firſt Judgment ſhould cx- 
preſs that the: Damages ſhould be had 
and Jevicd out of the Teſtator's Goods, 
for whom and in whole right the Execus 
tor is ſued. 

Another Caſe there is wherein the Judg- 

3 for Rent Ment muſibe,as It ſeems Againſt the Exes 

bekigh lnce cutor's,@Wn Goods, viz. inan Adion of 

= gh death. Covenant for.a breacht of Covenant fince 

2 5 Sy 31. the Teſtator's death : for ſo was it held 

in the Debe: both by all the Judges of Common Pleas, 


.as for his except the Lord Dyer, and by the Protho- 


own Debt . R 
M. 14 & * Notaries in the late Queens time 3 where 


T5 E/. the Caſe was of an Houſe upon the Leaſe 
negligently burned intheExccutor's time, 
for which Damages only were to be re- 
covered,, And {ometimes where the Exe- 
cutor himſelf is to bear the burthen, I 


Lib. ins. find the Judgment entred, that the ſum 


2. & 
W993 terris & recovered ſhall be levied of the Lands and 
eatallis, &c. Goods of the Exccutor. 


CHAP. 
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CHAP,XVILI. 


Of Women-covert Executors. 


'J Here being two kind of perſons who 
have ſome diſability upon them, viz. 
Feme-coverts or married women,and In» 
fants, touching whom we find in many 
places queſtion and diſceptation in our 
Books,we will coniider of them by them+ 
ſelves,or apart from others 3 yet not joyn=- 
ing them together neither, but each by 
himſelf ſeparately. 
Firſt, therefore, of Feme-coverts 3 
touching whom we will conſider theſe 
three things. 

Firſt, whether tney may make Wills 
and Executors with or without their 
Husbands afſent; and how, whereof, and 
in what caſcs. | 

Secondly, whether they may be made 
Executors without their Husband's af- 
ſent, or how their Husbands may hinder 
It, 7 
Thirdly, what acts in execution of the 
Executorſhip they may do without dy 

| | Huſ- 


'4 
po * 


Q dds > i 
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\ hands, Or their _—_ without 
Set. x A Woman married,' Or Feme-covert, 


we know is ſub poteſtate viri, cut in vita. 
contradicere non poteſt, as faich che Writ 
given by the Law to the Wite for rccove- 
ry of her Land after her Husband's death, 
| being aliened by him. '* ,Therefore it 
Sos & ſe- bs that Judges, when'a Woran is to ac- 
+ apap knowledge a Fine of any Land, do exa- 
mine her apart from her Husband , to 
know whether ſhe be willing, or come 
to do.it-by the compulſion of her Hoſ- 
band: It is therefore hard for her to have 
freedom of will, and conſequently free- 


Debts ex- dom to make a Will. Belides, all her 


cept, which Moveables or Goods perſonal, which ſhe 


© are not pro. 


,/perly goods. had at the time of hex Marriage, other- 
wiſe than as Executrix or Adminiſtratix, 
are by theLaw totally deveſtcd out of her, 
and ſettled in the Husband as fully ipfo 
Fad upon the very Marriage, as any 9- 
ther that were his own before. Of 
theſe therefore ſhe can make no difpo- 
fition, no more than of other her Hulſ- 
band*s Goods. But in caſe ſhe do by Will 

| bequeath them, although the Will and 
Gift be void, yet if the Husband, as the 


E, 2, Fitz. 
eviſe 24, Caſe Was in the time of Fdwark 'the ſe» 


cond, 


cond, do-after his Wifes death confent 
to this her Will and Gitt, by delivering 
of the Goods bequeathed after hex death, 
. or aſſcnting that the Legatee take chem 
by-virtue of fuch- Will agd Gitt; this a= 
nmounteth to.a new Gift by the Husband. 
If a Woman havea Leaſe, an Eftate by 
Extent, a Wardthip, the next Avoidance 
of a Church, or other Chattelreal ; theſe 
are not deveſfted out of her into hes Huf- 
band by Marriage, but in caſe {he over- 


live him, they continue to her as before, 


no Alienation or Altcration having been 
made by the Husband, who had power 
to diſpoſe of them by Gift in his life-time, 
though not by bis Will : yet ſuch a Wo- 
man in her Husband's lite-time could not 
ot or for theſe things, without her Huſe 
band's aſſent, make an Executor or Will 3 
but ſhe dying betore him, they would, 
by the operation of Law, accructo bim, 
And here then (obſerve a Caſe; though 
not frequent, yet full of miſchief when 
it happens: Suppoſe that a Woman in- 
debted. a thouſand pounds, and having 
Leaſes and movcable Goods to the value 
of - three thouſand or four thouſand 
pounds, marrieth with F S, and then 


dicth before the Debt be xecovered a- 
gainſt 


gainſt her 3 in this caſe the Hiisband ſhall 


th have and go away with all this value of 

Petiagher .his Wife, and is not in Law liable to pay 

not after. One peny of her Debts, becauſe he is 
neither her Executor nor Adminiſtrator, 
What the Chancery could do, or rather 
what the Lord Chancdlloror Lord Keep- 
er would do. in this caſe, I will not take 
upon me to fay or determine. Another 
ſort or kind of Goods, or rather Intereſts, 


a Woman may have,vis. Debts or things 


ButtheHuſ-in Action, which, as the former, are not 


. -- for i deveſted ont of her by Marriage into her 


or releaſe Husband, nor yet can ſhe thereof make 

ow. anExcoutor without herHusband's aſſent, 
although they be one degree farther from 
the Ftsband than the ſaid Chattels reals ; 
for that though the Husband do over-live 
the Wife, he ſhall not be entitled to 

12 H,7.f.22. them as to the former. But if his Wite 


_—_ make him Executor, as ſhe may, or if af- 


- ſeed in $pi- tex her death. he take Adminiſtration of 


ritual Court 1, Goods; then ,as he is thereby entitled 


s Exccutor 
to his Wife. to them, ſo is he liable alſo to pay her 


' Soſheis of 


ten to for. Debts out of the ſame, when he (hall 

_ _ have received them. 

Father, &&e, Laſtly, Pato that a Worman- covert is 

Executrix to ſome other perſon, and in 

that right hath Goods moveable z theſe. 
| are 
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are not deveſtcd out of her, becauſe ſhe 


Rs iow 
an Executor. 


hath them not meerly to her own uſe, 
but as repreſenting the perſgn of ano- 
ther ; But whether then may ſhe with- 4 
out her Husband'*s licence or aſſent, in re- 
ſpect of her being an Exccutor, and for 
continuation of this Executorſhip, make 
Executors, and conſequently a Will, or 
not? Hereabout hath been much di- 
verſity of opinion. Some Books gene- 
rally ſpeak, that the Wife may make an 
Exxccutor, but {peak nothing of the Huſ- 
band's aſſent, whether neceſſary or not. 
Elſewhere we find it -mentioned, that it 
the Husband after the Wites death coun- 
termand (ſome Books, falſe Printed, ſay 
command ) the proving of his Wites 
Will, then it loſeth all force, or becomieth 34.8. f.8, 
void and of no value : but in this caſe — 
is. no mention in what ſtate this Wife 

ſtood, viz, whether ſhe were Executor or 

not, no not ſo much as whether ſhe had 

any thing in: Action, or Chattel real or 

not, ſo as nothing in particularity can be 


298.6.f.27, 


grounded upon that Caſe. But there are 18 E.4f.rr 


expreſs opinions,that theHusband*s affent Jag 
is abſolutely neceflary even in this caſe, 
{oas without it the Wifes makingan Exes 
cutor ſhall be meerly void, and, conſe. 
| | quently, 
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avaialy; he to whom ſhe was 'Exccutor 
. ſha!l now by her death be dead inteſtate. 
o And of this opinion vas. Babington, chick 
4H.6f.37. Juſtice, in the beginning: of Henry the 
fixth his time. Yet contraryhereunto 
was the opinion of Finewx chicf Juſtice 
rail, 24.b in the time of King Henry the ſeventh, 
viz, that where the Wite is an Executor, 
(he may alſo make a Will and an Exccu- 
tor without any conſent or aſſent of her 
Husband. And to this opinion doth Ma- 
© Y WP ſter Perkins, after conſideration of the 
27. Books on both fides, incline. But ſome 
Hi. 29 £15, Will ſay, that ſince all this, in the late 
#n con, ba, (Yageens time this hath been contrarily 
no___ viz. in the caſe bernmen 2 An- 
rem; Ognell Plaintiff, and Vndervil and 
Appleby Detendents; in the end of which 
Caſe it is in expreſs terms ſaid to have 
been then reſolved, that a Feme-cos 
vert or Married Woman could not make 
an Executor without the conſent of her 


A To this I an{wer, that this 
Coke 13b. ale is to be conſtrued. with relation 


” pn L.24 materiam ſubjeQam, VIZ, to the mat- 


ter and point 1n Ggueltion'\and under 
conlideration, which: was that ſtate of a 
Woman whcreef we have. before {pos | 


ken, viz. one }aying things in Action, 
Debts 


va A 1 Lads & wh 5 a ; < PIES * noone *: K&, 32 hp 
an Executor. 


Debts or x Daties to her belonging, as there 
in particular it was Arreragcs of Rent due 
to the Woman' before Marriage. As for 
the point of a Woman Executor to ano- 
ther perſon, it was never in that Caſe 
under diſceptation, no nor once menti= 
oned inthe Debate or Arguments there- 
upon. Now.confidering; the very form 
and. phraſe of Judgments at the Common 
Law, which are thus, viz. Ideo confide- 
ratum eſt per Curiam, &e, not, Adjudi- 
catum eft, that is, It is confi dered by the 
Court, not in expreſs terms, that Tt 
is adjudged 3 this, I ſay, well obſerved, 
( as-to me it ſcems very remarkable ) 
gives us to know,that no more is adjudg- 
& than is conſidered of, the Judgment 
being contained and claſped up in the 
words Conſideratum eſt. Wherefore ſince 
in Ognel*s Cafe the point of a Woman- 
coverts ability, in caſe where ſhe is an 
Executor, to. make a Will and Execu- 
tor,” hath not been conſidered of, ( the 
eyes, tongues, nor thoughts of the Judg- 
es being once fet upon itz) it can- 
not be that that Point is there reſolved 
or adjudged. Beſides, even in a few 
words exprelling, as to me it ſeems, the 
reaſon of that reſolution, it appears 
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not to have been the Intent of the Judg:+ © 
es, that; the ſame ſhould reach or &- 
tend to' this Caſc of. a ' Woman-covert 
Executor: for it is added ( as the rea» 
fon of the Judgment, in my conceiving, 
that. the Adminiliration of the Wites 
Goods doth of right belong to the Huſ- 
band; which amounts to this, in my un- 


derftanding, viz. that where the Wiles 


making, of a Will, and conſequently of 
an Executor, may be prejudicial to her 
Husband, and prevent him of ſome bene- 
fit or advantage , or tend to his loſs 
and diſadvantage, there it ſhall not be 


' available or effequal without his affent ; 


and therefor8 not in the Caſe of her 
who, having Debts or Duties to her duc, 
would, by making another to be her Exe- 
cutor, exclude or preclude her Husband 
from that benefit which to him ſhonld 


. pertain as Adminiſtrator of her Goods. 


Now as for the Goods, Debts or Credit 
to her as Executor to fome other pertain- 
ing, no benefit could redound to the Huſ- 
band by having ſuch Adminiſtration of 
his Wifcs Goods, for thoſe ſhould go 
and be to the next of. kin of the Wites 
Teftator, taking Adminiſtration de bonis, 
207 adminiltrati of him, if. ſhe have.po 

Extct- 
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an 
Executor 3 and thereforcher mikligE%s 
etutor'as touching theſe brings no Hutt” 
or prejudice to her 'Husband, and” fo'is 
out of the reaſon of OguelPs Cafe; Since 
then it is ſo, and fince the Law favonterh- 
Wills, and it was by implication part of 
his Will who mate her Executor , that 
ſhe' ſhould have power 'to' contitiue his 
Exetutorſhip, by taking another'to fuc- 
ceed thertin after ther deceaſe, for per-: 
formance of bis Will; why ſhould the 
Law give-to the Husband, who can 're- 


wejudice thereby, power to give 
nent thereunto'?' for ; Frifira eſt 
inittilis potentia; even Reaſon itſelf lames 
and awatds againft him in this Caſe 4 
Bxare mpedit, or rather a Nox impedit; 
ds to me it feems. © Whetefore to .con- 
clade,” T take it that the opinion of Fi- 
AtrexTs$00d Law in that Point of a Feme- 
covert Execcutot, though not in the other 
Point, whete ſhe only hath debts or a 


bh Aion to her ſelf due : for therein the 


ad Reſolution in OgnelPs Cafe, groutided 
bigs me ſatisfaHiorto 
differ from Fix, who making no difference 
between the Caſes, held the Husband's aſ- 
ſeiitnecdleſsin both; Poſito then that the 
Wife of F 8, having Debts due to her (elf, 
TR; u and 
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* Executor, and dieth; what ſhall we now 


ſay 2. ſhall, we ſay, that as tou the 
Goods and Credits or things in FV.3- to 
her as. Executrix of 7 D pertaining, this 
Will ſtands good,, and ZN, as het Exe 
cutor, may.pxove it, upny! by her Hufe 
band's will? and. that as bs Credits to, 
her ſelf. i in her own right, pett the 
Will is yoid, and thereof hexHus 
take Adminiſtation ? Shall ſhe die. So 
teltate and Intcſtate, with a 

without a Will? (hall ſhe OY an. 
Execcutor and Adminiſtrator? Why.aot, 
to ſeyaral purpoſes, as well as where\an 
Ezecutor is made only far one particulas 
thing or one place, the Teſtator may 16+ 
whe dic inteftate?. And ſo. where. the 
E-xecutorſhip;is divided.as before is ſhew» 
ed, and: one to whom part & commitzed 
| will prove the Will; but, the og} 


whom. other part of the Exe 
committed will pot-take-it upor 
muſt necds be a dying, for partteſ 
fax part intcſtate. 


Asiopr the ſecond Poing, vie Wives.or 


Women-coverrs hcing made Exccutors, 
and ſo having the ka Executorſhip 


put 


Us 


irt upon then agafhſt their Hubands 
Fill there hath alfo been diveriity of opi- F 


I 
296 
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nions; In the time of King Edw: 1. Brab, *'* 


Juftice ſaith, ſhe may be Executor with- 
out her Husband, and the Adminiſtration 
hall be- delivered to her only. And [ 
think he meant that this might be without 
the conſent ofher Husband,or whether he 
would or not; for ſo it is faid in the time 


of King Henry the ſeventh to be the Law 3 #5. «54; 


Spiritual : and indeed in Courts Spiritual 
ho difference is made between Women 
married and unmarried, for ought I can 
tind. © There a Wife ſaeth, and is ſued, 
alone without her Husband ; he inter- 
med(4ſeth not, nor is intertneddled withs 
al, touching the chings pertaining to his 
Wife. | But at the Common Law it is 0s 


therwiſe 3 and there, as Brian Chief Ju- 28.5. 19: 


ice faith; a Wife without the aſſent of 
her Husband cannot be Executor, he 
tmeaning thereby that the Husband may 
oppoſe and hinder it 3 for ſuch a one may 
be namedExecutor in and by a Will, with- 
out the knowledge of her Husband:Let us 
then ſee how after the death of the Teſta- 
tor the Husband can hinder het proving 
the Will, or intermeddling to Admint- 
ſer, ſince it may be a matter both of much 

| u 2 trouble 
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"pane and Pi” we bim to have the 
 Executorſhip faſten wPOg Ns Wite, and 
conſequently upon himlelt. On the o+ 
ther fide, it may be a benefit and advan» 
tage to the Husband 3 and therefore we 
will alſo conſider, whether the Husband, 
may (though his Wife would refuſe ) as 
{ume the Exccutorſhip, and faſten-it upon 
her, TheTeſtator therefore being dead,and 
fame or common bruit carryingyit to the { 
© Ordinary, that the-Wile of FS is made 
Exccutrix if ſhe come not in gratis. or vos . 
luncarily to prove the' Will, Proceſs or a 
Citation is to be ſent out of the Spiritual 
Court againfi her, to enforce her coming, 
in to take on her the Executorfhip. -She ; 
coming way clearly, as well asany other 
perſon, (eſpecially if her Husband concur 

with her therein) refuſe this Office, truſt 
-and charge, ſo as if there be no other Ex- 
ecutor named, the Ordinary muſt commit 
the Adminiſtration, .If the ſhould not 
come and appear, (he ſhould be Excom- 
municate, as I take it, notwithitgnding a» 
ny aVegation or intimation by. IS Huſ- 
band' of his unwillingneſs to have her 
fake upon her the Executorſhip. But, ſup- 
polc ſhe doth come. into Court, and of» 
tcrs her felt Rage! to take. the Exceutor- 
ſhip 


. 


_ 


Hip upon her 3 en whe obey fidrher | 
expreſſcth his diſ-afſent there- 
awed praying that ſhe may not have the 
weeitjon of the Will to her committed? 
har will then be done ? This, I confeſs, 
ertains to another Learning, and not to 
that of our Profefhion. But foraſruch as 
I find, that in the Courts Spiritual a 
wife ſtands in the ſame plight und ſtate 
tas a Woman ſole, the Husband not in- 
termeddicd withal in the affairs of the 
: Wife , therefore do I conceive, that in 
that Court the Husband's refuſA1 will not 
| be of force to hinder the committing of 
. the 'Executorſhip to the Wife not refu- 
« ſing 3Jat leaſt if there come not 2 Prohibi- 
- tionto ſtay the Spiritual Court's ſuch pro- 
ceeding. But whether a Prohibition be in 
ſuch a caſe to be granted or not, as I find 
no reſolution in my Books, ſo will I not 
take upon me to reſolve, This ftands clear 
in the Rules of the Law of Engl. that the 33. 6.31. 
Wifeis under the Husband*s power, and 93% ** 
cannot contradi& him in pleading & dhe " 
ing other a&s,cven touching herown free- 
hold: nay ſhe carinot take lands nor goods 7 * 52+ 
by gift or conveyance without her Hul-. 
band's aſſent, as the Law hath heen, and, 
fox ought I know. js raken. But if once the 
u 3 Will 
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"why of wo 
- Will be prov'd, and theexecution thereof 
committed to the Wite,though againſt hep 
Husband* s wind and. conſent, 1 think it 
ill fland firm; and the Husband and 
Wife bcjng after ſued, cannot ſay that 
ſhe was never Executrix. And I douht 
whether the Wife adminiſiring without 
the Husband's privity and afſent,although 
phe WilLbe not proved, do not conclude 
er Husband as well as her ſelf from ſay- 
irg after in any Suit agajnſt them, chat 
ſhe neither was F.xecutor, nor did ever 
adminiſter as Exccutor. , Yet perhaps this 
x x. 6.4. Adminiſtratiop by the Wife, againſt her 
The Viea is, Husband's mind, will (a« again} him) be 
Fenedid or 5A void aQ; elſe cannot I ſee how Brian's 
did not ad qrinjon before citcd, pig. that the Witt 


Her, 
der ſhall not be an- Exccutor without or a- 


_ Hheakingof inſt hex Husband's mind, can he Law. 


the Hus- 


hand. On'the other tide, if the Husband of Fl 
Woman, named Exccutor,would have his 
Wife to take upon her the exccution'of 
_ the Will, and to prove the ſame, but ſhe 


 Fhe tha © will nor afſen thereunto, ( wiſhing, per- 


band way haps, that gain and henetit rather to ſome 


| =o wen mg of her kindred by a way of Adminiftrati- 
fem Wilor on,than co hex own Hushand by her Exe- 


is Wite, cutorſhip, as ſometimes Wives accord not 


wel with theix Hysbgnfs: z) in this hi C 
| (6340 


her will. But date that the Husband, 
thoagh the Will be not proved, doth Ad- 
minitter as in the Wife's right, but againſt 
her mind and will; ſhall ſhe be now here- 
by bound and 'concluded, fo as after ſhe 

cannot decline or avoid theExecutorſhip? 

And ſurely I think, that during her Hufſ- 
bandſs life ſhe ftands concluded at rhe 
Common Law, for that there ſhe ſhall not 

be nor can be ſued alone as Exec, and then 
being ſued with him,ſhe muſt joyn in Plea 

with him,viz.that ſhe neither was Execu- 

tor nor adminiſtred as Executor;and then 
this a& of herHusband's given in evidence 

will, as Itake it, cauſe that the Verdi& be 
found againſt her : not ſo after her Huſ « £:iz.Dyer 
band's death;then ſhe may refuſe,as the L, 155: b.there 
Dyer faith, and citeth as reſolved. Theſe ; Hors. 
things I thought good to offer to conlide- Ne207 3:7: 
ration, and fo leave them without reſolu- 

tion. Difference perhaps may be where a 

Woman fo made E,xecutor taketh a Huf. 
band after the Tcſtator's death, before ei- 

ther proving or refuſing to prove thewill, 
*2nd where ſhe/is made Exec. during the 
Coverture as there in caſc of a diſcent of 
her Land to rhe Heir of a Diſſeiſor 3 for 

he uu. 4 _ when 
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-.. The office "4 
| when $ooipon her ſuch a fiate:of 
tion, ſhe, maxrying before her Refo uth- 
an,on determination, doth upon the mat- 
tex, deliver it into the Husband's hands : 
not.ſo where it ri figdeth and falleth 

- on her in the ſtate of Coverture, If If he 
Husband were indehted to the Teſtator, 
this making of the Wife Executor is, as I 
take it, a Releaſc in Law, as well as. if ſhe 
were the Debtor ; but if after the Ps 45 
tor*s death ſhe do marry ſuch a Debt 
| aDecyaſtation. 


The third FER | 


Touching the dep albraticg or Execution 
of the Office of an Executor by a Feme- 
covert qnd ber Hnsband, | 


We will now come to admit rhe Ex- 
ecution of the Will aſſumed by con» 
current conſent... of Hushand and Wife, 
{o. the Will proyed with both their Jis 
ings in the Wife's name 3 and examine 
what ads the Wife of her ſelf is able tp 
do, and what hex usband without her, 
It hath been coneeiyed hy many of old,, 
and by fome of late, that.if a Feme- coyert 
pF Paniied Woman. 9 Haxecurrix 1 releaſe a 
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292 | 
Debt of her Teſtator, or: give away-the veer p: 
Goods which ſhe hath as Executor, or de- 4. tn Dehe's l 
7 . livera Legacy bequeathed,jt was firm.and the Plea © of 
F ood; and on the other {jde, that her Huf-- the bath ful- f 
2and's Gift or Releaſe was of no value, for / 29min WW 
that the Adminiſiration or Execution of Reply, that S 
- the Will is committed to the Wite only, = —_ '1 
And ſome have gone fo far as tg ſay, that mentioning [ 
ſbe may ſue or be ſued without hex.HuC- Þ* = » a | | 
band, (in the Courts of Common Law, - 
mean z for in the Spjritual Court it 1s true, 
the Husband is not joyned with the Wife 
I in ſpit.) But the Law is doubtleſs in all EY 
| thoſe points contrary. as not only ſore q- K | 
pinion alſo wes 0 F old, viz. in the time of 
H.7..but alſo hath beenin the late Queen's 'Þ 
time rcſolyed : for otherwiſe, it the Wifeds : 
Gift or Releaſe ſhould Rand 200d, her a& } 
[might exceedingly endamage her Hus- 
band, & make his Goods liable to the Cre- 
'gitors, the Teſtator's ſtate being waſted by } 
the gifts or releaſes of his Wife, Where- | | 
fore it was held in the faid late Caſe, that | 14 
unleſs due payment were made to ſuch 
Women-covert Executors, their Releaſes 
or Acquittances be void, ad {o allo their 
* giſtsand grants; yca,it was then held,that | 
3 the Husband of "the Wife Exccutrix may 33 4.6. 3F 
I 6s $00ds, Or make rclralcs of debt, at his 
| pleaſure; | 
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pleaſure. But doubveſs by Marriage nel- 


BH 631 therare the Goods (though perſonal) we 


thewife hath as Exccutor deveſted our of 
her, and ſettled 'in her Husband, as. her 
own Goods are; nor, if ſhe die, ſhall they 
accrue to the Husband, if no alreration 
were of the Property, but ſhall go to her 
Executor,or to the next of kin, being Ad- 
miniſtrator of her Teftator, ifſhe have no 
Executor : and fo was it held in the firſt 
ear of Queen Mary, Yea, though 
for any other Goods which the Wife had 
in her own right before marrying, , the 
Husband alone, without naming ,the 

Wife, may maintain'an Aﬀion of Treſ- 

peb: yet touching ſuch Ggods as the Wife 

th as Executor; the Action mylt be 

brought in the names of the Husband and 

Wife, to the end that the Damages 

thereby recovered wmiay accrue to her as 

X. 31 EL, in EXecutor in; lieu of the Goods, So allo 
. be. If muſt the Replevin for thoſe Goods be in 
the Haoband both their naines, But atthough the Huſ- 


? 


- 


| Jemuſt be in-hangd be thus named with the Wife, yet 


right of = | . ; SRC » 
"p75 ncipally is it the Suic of the Wite 3 
"ION ny Mn th in ſuch AQions, or in Debt 
ce by Kusband and Wife, the being Execu- 
pelo Caſe. tor, if it come to Trial by Jury, the Huſ- 
tie: his Caſe. band being an Alien « ye 'all — 
| 1 > aye 
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have Trial per medietatem lingue, or alie- 
#igenarum, that is, by half Aliens, as in 

other caſes where an Alien js party to a 

Suit is to he had. And where to a Wife 

made; Executar power is given to fell 

Land of the Teſtator's, (he may fell to 

her own Husband, as was reſolved in the 

time of K. Henry the (eventh, where the 10 8. 7. > 
Feoffees (it heing Land ſettled in uſe.) | 
were committed to the Fleet.for that they 

would not execute an Eſtate to the Hul- 

band according to the Wife's State. But 

_ of this I much marvel, fince the Law in» pro. jur. 
tends the Wife ſo under the Husband's _ "——_ 
command and (ubjection , that it holds Giro any 
not her diſpoſition of Land to him by Will or, but 
free, nor therefore of force; and how - 
(hall this then be gonceiyed. to be but a , ” - 
partial Sale ? Yet voleuti no14 fit injuria, in ba. reg. 
and he that will put ſuch power into the {7 EF. 
hands of a Woman under Coverture,doth Bro, ci in 
jn a manner ſubject it voluntayily to the ; _ wel Ko 
Hushand*s will. And it hath been held by then, thari f 
fome, that even an Infant's or Feme-co- be good- 
yert's Conveyance in ſuch caſe gf nece(li- 

ty ſhould ſtand firm and unavoidable, be- 

cauſe of the Condition expreſs or impli- 

ed, that the State ſhould be void if no 

ſuch Conveyance made. 

| CHAP. 
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Touching Infants, aud their making or bes 


ing made FExecutors. 


Eing now to conſider of difability 

by Age. for want of years in perſons 
W: making or being made Exccutors' let 
þ | us firlt take view of the ſeveral Ages of 
| men and women, to ſeveral purpoſes ma- 
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| terial in the Law, Judgment, and Re- 
| {peR, - And hiſt, fouchiog a Woman 1 
| | $5 H.6.41-b. JV aupford in Henry the ſixth his time 

ſhews, and other Books approve, that 


304 ſhe hath ſix ſeveral Ages reſpedted in and 
HIM 1. bytheLaw. Astirſt, the Age of 7 years, 
HIT for her Father to have'Aid of his Tenants 
1 2- to marry her, Next, nine years, to deſerve 
+309 Dower, that is, thatinecaſe ſhe be of that 
47 J'IOCY : Age at che time of her Husband's death, 
mz! | ſhe (hall be endowed : but not if ſhe be 
13 JH | any thing under thoſe yearsz the Law 
tt being Phyſically informed, that a Wo- 
| man .at thoſe years may conceive a child, 
FF | but not'under them, But of * \mewhat 
"s UI Els, e.7. different opinion was.as it ſeems, ..ye Par- 
i liament in the late Queen? s time, when it 


was made Felony to have unlawful carnal 
' knowled ge of any woman-child under the 


_ uge 


" =_ ; - <4 —_— FI OSS 6s th OFE "wo" : 
- FS» £4. 3.5 OS YEE *c0 e IN 
momininck gre pen 09%; oy + 
Ne = z Wee by St dy Ws 
. 
” 


ER Sn as EE 


b + 1 & "_ V A 
bp þ ES . x. EATS 28, 
> Es ee ge "rg TS, 169 - RD Fre are” af oy Sa ot 
3. OTE ATE: a SS Jo et gd << ws  - 
oe 8 of Bo 3, I Oboe Wo — 


he. £5 by PET Wor m7 4 
G4 = © gr Ou bi; wn thy rat ating 0394 42 # ther . $64 ds 
: 7 RO Nh ! : 


age of ter) years, it being then conceived, 


as | think, that no ſuch coulg conſent. 
The Age of 12 years is a Woman's time 
for afſenting or -diſaſſenting to Marriage 


in more tender years had. For fo it ap- 


pears by divers Books 3 although Mr.. 


Littleton have hereno diſtinction between 
male and female. The age of 14 years is 
a woman's time to be in wardſhip,or not.z 
ſo as if ſhe be any thing above thoſe years 
at the,time of her Anceſior's death, ſhe 
eſcapeth wardſhip. The Age of *lixteen, 
may is her time of coming out of ward=-- 
hip, being once fallen under.it : for al-. 
though had ſhe been full fourteen, ſhe 
had. eſcaped it; yet not fo being at the 
time of her Ancetior's death, her ward= 
ſhip laſteth till ſixteen years, except the 
Lord ſhall ſooner marry her. And laſtly, 
the full Age of a Woman, whereby ſhe is 
enabled firmly and unavoidably to make 
grants Or COnveyances, is 21 years,as well 
as for the Male; before which time, be it 
that ſhe being (ole make a feoffment ox 0+ 
ther conveyance,or being maried alien het 
land by tine, and her Husband of full age 
joyn with her,yet is it infirm and avoidable, 
Now of the Male, or Man, the firſt 


- Age material, and fettled!y. reſolved on, 
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The Office of 
is twelve years -for at that time eacht 
Male is atthe Leet, fo ſwear his Fidelity 
to the King- This Women do not, and 
therefore are they-never faid to be out- 
lawed, but to be waved, becauſe they have 
not this admittance into the Law which 
Males have. This hath been, as I think, 
the ground of that ſpecch, that omen are 
Lawleſi Creatures. | 

The ſecond Age of Males is r4 years, 
accounted by the Law the Age of Diſcte- 
tion eſpecially material to two purpoſes'3 
vis, Firſt , that if one under that Age 
commit an a& amounting to Felony, yet 
js he co ſtand free from the Attainder and 
Puniſtiment incident to a Lone Re- 
gularly it is thus, but, No#t oft regwls quir 
fall, One of much lefs years, havi 
attained ripeneſs of Diſcretion and dif- 
cerning , ſhall incur the like Attainder 
as one of full age : as was reſolved in 
the time of King Henry the ſeventh; 
touching an Infant but of the age of nine 
years, who” having killed another' Boy 
of the like Age with his knife, and ther 
hiding the ſlain Boy, and exeufing the 
blood found upon him by ſaying that 
his noſe had bled 3 it- was held by the 
Judges, that he was to be hanged as a 


h#*lon, - 


4» > nexutor. 


Felon, his ſuch Non-age notwithſiand- 
1 The other point, touching which 
this. Age of fourteen years is e « cially 
+ material , is touching an Heir of Lands 
held .by Socage z for in caſe ſuch Heir be 
under that Age, heis to,be.in Ward to the 
next kin; but if he be of that Age, be is 


nattobein Ward at all, for that the Law 


judgeth him to be of Diſcretion at thoſe 

years-: and therefore a Guardian in $o- 

Cage- being in <ffe&t but_a Bailiff ac- 

_—_ he hath no need of ſuch an 
8, other than ſuch as himſelf ſhall 
chuſe. 


; The third Age in apd touching Males 
4th is fiftcer years ; for every Lotd 

2 Mannort or one having Free-hol- 
ders.in- Socage, or by Knight's Service, 
when” his cldeſt Son cometh to that age, 
tuz.. filteen years, is to have of them 
Aid for the making of him a Knight, to- 
wards. which every one hakfting by a 
whole Koight's Fee is to pay twenty 
(billings, and fo ratably for more, more, 
and le lefs.; and cach holding twen- 
ty. pound Land in Socage is to pay the 
IN ſum, and fo ratably for more or 


he fourth Age « of Males is the full 
| age 


* 
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age of 21 years, which: maketh him free' 
from "Wardſhip, havin Lands held by- 
Knights ſervice deſcended unto him; and- 
alfo makes him able to alien' Lands or 
' Goods, makes firm his Bonds, Statutes, * 
Recognizances, '&e, Foralthough at fours" 
teen the Law judge him of Diſcretion, yet” 
ll doth-it not hold him fully ripe till one and: 
| | twenty. | 

| + The laſt Age of Males reſpected by the 
oblizem. *- Law is ſeventy years : at which time She- 
60. toex- riffs ate to forbear to impannel them'itr 


br: empt from Juries 5 and in cafc they do not, fuclr 


809 - 2 old man may have a Writ to the Sheriff, 
bl | ervebyee Srounded upon the Statiare for that pur- 
bourers. poſe made in the time of K. Edw. r. cortſ” 
2. 2:48. manding| ſuch Sheriff to fotbear the'ims 
13.6. r _ panrielling of hitn, and he may have mt 
"6. Br.15. a Qon to 'xecover Dainagts.'u upon" that 
C12 | | Statute: This is called-by moſt Writof 
| | 10 ING | Dotage; a word, perhaps, ancicntly- 
Wn'! | in 4 goodand favourable ſence pro doe 
248 yon viz. a Gift ,-Priviledge or 'EX* 
£8 emption allowed to Ape in fayour thert- 
F#F | of, 'and' as a benefit.- Having this*by 
-: way of ingredient or introduGtion taken 
"* view of theſe ſeveral Ages, let us now fee 
wherein and how Age is material touthe 
ng them- who ate tb- make or to ook 
x -* - " inade 


n 


Gabor: Sad Sa 4 . "us 
of four” yeats old"imay mrdkea Will, ants 1 
confeqyently Executors 3 and his reaſoR Devifes f. | | 
is becauſe the Executors being to account p97 No goa | 
before the Ordidary, 'it'cannor be” in-one may | 
cended but that" the Goods {hall berdif/7ote an lt | 
reibrited for the good'of his Sout. [Hei ſpecially oh 
ſpeaks as if he only made an Execucor by: child, di 
his Will; buc did not bequeath any-thibg, is 
but left all to the Execcutor! 5 Confrience- 000 
and Diſcretion, which isnot uſual, though. | 
feaſible , as before have'I ſhewed;,) of = | | of 
ſgid at leaſt. But admit it- were £0, "and 
no Bequett at all-contained' in the: wills 
yet ſince at that Age an Infant hathnoDis. . 
exttion to gi&d a fit perſon to diſtribute 
s Goblls, Money and other things; no ' 

norto'make contintation of an Executors 

ſhip toancther, to whoin perhaps the Ins - ; 
\ fant' was Execugor: z 1 cannot ſce thathis | 

Will ſhould be of any force : þut if he'be | i 
- of: the Age of 14 years, being the Age of 

Diſcretion in the-Judgment of Law, then 

I ſhould hold him' able to make a' "Will, 
_ alchofigh yer he be an Infant,cill 27-years, 

and can make no Gift of Land nos Govds 

Which ſhall be of force. And Babmgton 

Chicf Juſtice, to othet purpoſe, — 9 H.6.f 6, | 
d.4 1KE ; | 


Lf " render. years, and. -omg-come. to COS 
| 088 of Diſcretion. So alſo, as:before welhemy 
BY | ed, is it.in the caſe of Felony. As | 
7 2 H.4.22, , Way alſo ſounds that which Hanck: Zysin 
Li  -.Hepry.ithe Fourth his time, viz. that.an 
0. Y Infant-of-x8 years,old.may. be a Diff. 
C for:z as:implying, that,his years may beſo 
\.., tender, that, as Candiſh (faith of an Infant 
4944.3, 44. in; Edward che Third his time, he is not to 
' be,intended able. to know, ox diſcern he-. 
tween good and evil : "methinks therefore 
he, ould be at _.the leaſt of the age. of 
| Diſcretion, viz; 14. years, who ſhould be 
+: | abletomakea Will, and conſequently an 
FIMH Executor, And the Ny for po. 
|; | of: fiftcen years old to bequy th by. 
I | bath, as to me it ſeems,.atfinity wich tt 
WT: -::. Opinion, though. there: the Caſe, was. of 
+ BY 7 44-2 2 Borough deviſable by Cuſtom. 
wH.6, And:that way refle&eth,the Caſe in the 
.4.:9.s time of King Henry.the Gxth, where it 
was ſaid, that an Infant under fifteen years 
of Age ſhould not wage his Law, viz. 
 take.an Oath to acquit himſclt of a Debt, 
or:excuſfe his Default in an Action real. 
And farther reaſon of this Opiniop will 
L ariſe outof the conſideration of an Infant 
A | made an Executor, : 
[ | Now 


ks des Pe naTafant wht Exectis- 


tor, how young ſoevet he be,the makingof 
_ is not void 3; b# yet the Executi- 
on ofthe Will, - which is the performance 
of .ehi » Office of an Exegntor, ſhall not be 
'* committed" toi him till he come to "the 
of ſeventeen years, by the'Law Spi- 
ritual; and till then: (for that: he is not 

+ able todo theipart of: an-Executor } 'Ad= 


- tyoniFration is to be committed 


Hed to 4 man..f ſeventeen ye 
ror, . now is itas if ſhe were of” 


;- Yet if itbe a-Woman-infant w 
iMinade Executtix, in caſe ſhe be 
xs 01d or 


to is 


tage; 


and her Husband ſhall havetheExccution 


of the Will 35 -and:if Adminiftration:were - 


before committed during che-Minority of 
thewoman,./it ſhall now-ceaſe, *aFis ſaid 


in Prince? 8) Caſe,** 


Yet:Ido a little marye} 


at 'thcſe Opinions; conſidering that theſe 
things are managed in the Spiritual 


; Count, and by 'that Law 3 and. 


» R 


meddles not with the. Husband: 


if inter- 


Wife's Caſe 5 now by that Law, #nd not 
oar Common Law. comes in this limit of 


- years, 


And P have ſcen it other- 


Co. 7ib. 5, 
, fol. 29. ps 


M, at & 43 © 


Eliz, 


wiſe: reported: in and ar. the laſt 


Point: - 


CL i Farther touching Infants Kxecutors, 


> 


and 
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HY Keaidterideugeed zyentee 5; this © 
_ Eo44.5. f.29, js tobe noted, vis, "tharlpch month” X 
: . wal-qxa notableas an Exec r to : - 
\ bemade to gacy, (025 it may by. virtue thereof;;leti 
—_— in the 'Legatce. -Alfo. if Adminiſtration 
| +" be during ſach Minority:committed with  - 
——__ "nay (pecial words of Reſtraint-or Limitation; 
> com. vin that" it is done to the uſe or.profitof 
Res. fop. on Tnfant-Exccutor',” then no Sale.'of 
Leaſe or Goods, or aſſent to Legacy, 7 
| | Cold.6f.678 tag Adminifirator,will bind or Po 
FM Infant-Extcutor ; ; but otherwiſe 
| _ -the Adminiftration Joglage the 
j: ority by 'commitred generally;. And: 
Eo - if if che Teftator himſelf, making av Infant 
[ | ' - Execator, doth alſo —__ another: to 
| be his" Executor duringihis Nonage, ex- 
prefling'it to be only: for the benefit and 
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ſp | 4. 

1 [ pt | hho? of the Laſt aol z 1-doubt . 
110807 whether this temporary Executor ftand: 
i) - W% 

0” | any whit reſtrained from;what pertains | 
W's 7 ſes power of an abſolate Executos:for 


bs Finay be,perhaps, difference between 

18 | hiek whom the Owner of: the Goods - 

"4g. | __ _ commitsthe government of them, though 

's but:fora time and in ſpecial manner, and 

z i _ -an Admijniftrator ſo cſpecially made by. 
'- the Ordinary, another being preſently 


by the will of __ NO: or Teſtator to 
have 


_ * 
—_— —  —  — — — —  —— — 
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an Executor. 

"have the Adminiſtration, in whom for a 

time legal defect is found. But now let 

us paſs over this Age of ſeventeen, and 

confider of .the Infant between that time 

of his being admitted to-take upon him. 

the Executorſhip, «and his accompliſh- 

ment of his full Age of one and twenty. 

Firſt, then, ſuppofe that he doth releaſe a 

Debt due to his Teſtator 3 whether ſhall 

this be good to bind him,and to diſcharge 

the Debtor,as well as if the Executor had 

been of full Age, he now having proved 

_ the Will, and being by the Law Spiritual 

approved an able Executor? And this ,, .. x. 

Point coming in queſtion in Reſſe!'s Caſe 

in the late Queen's time, conſideration 

was had of divers good Reaſons for en- 

abliong of this Relcaſez as that an Exe- 

cutor repreſents the perſon of his Telta- 

- tor, and'in his right and power doth taele 

acts and not in his own, and thereforc 

his Infancy, which is a ſtate or condition 

of his own natural perſon, ſhall no more 

diſable him than it doth the King , 

Major,. or other Head of a Comin 

Alſo divers Books were found to run that rs H.s.Re. 

way, as well in the caſe of an Infant, as #5? _ 

of a Feme-covert. But upon great 

deliberation in the King's Bench, and 
=4$: "upon 
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upon conference had with the Lord 4n- 
derſon, Manwood, and other Juſtices, it 
was reſolved and adjudged, that the Re- 
leaſe of an Infant Executpr, without pay- 
ment of- the Debt'and Duty, would not 
bind or bar him. 1. For that if it ſhould, 


it would bea Waſting or devaſting of the. 


Goods of his Teſtator,&'fo would charge 
his own Goods. 2, It would bea WIONg, 
which an Infant could not do by his Re- 
leaſe, 3. Tt was no purſuit nor perfor= 
mance of the office or duty of anExecutor, 
but the contrary. And upon this Judg- 
ment a Writ of Error was brought in the 


Exchequer-chamber , where it was a- 


greed by all, that che Releaſe was not cf- 
tectual nor binding, ſo as this Point now 
had the Reſolution of all the Judges of 
Exgland. But it was agreed, that if pay- 
ment or ſatisfaction had been made, 'then 
the Infant-Executor might have made a 
good Acquittance and Diſcharge 3' and 
mdced, Payment it felt, if proved, brings 
Diſcharge enough, exccpt in the caſe of a 
ſingle Bill. Nate, that the principal Cafe 
adjudged was not a Releaſe of any Debt 


or Duty, by Specialty, but of Treſpals,in. 


converfion ofGoods found or taken im the 


Tcſiator's lite time. But poſito that this 
Infant 


X \ - 
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' Infant had affented to a Lens whether 
will this bind him or not ? For in the 
Caſe of Rwfſel it is faid, that all thi 
which an Infant doth accorditig to the 
Office and duty of an Executor will ſtand . 
firm 3 now it is part of his Ofce 'to pay 
and execute Legacies, Yet ſince this a 
amounts to a Vaſtation or waſting of the 
Tefiator's Goods as well as the other, in 
<aſe there remain not Goods ſufficient for 
payment of the Debts, and conſequently 
here, as well as in the other Caſe, the In- 
fants own Goods would become liable to 
his Teſtator's Debts 3 I doubt, and in- 
_ that it is not, nor can ſtand cffequ- 
: for except in the othet we admit a 
rode or pollibility of want, of Aſſezs or 
Goods, the Releaſe could neither hurt the 
Infant himſelf,nor do wrong to any other; 
and that admitted, this Caſc is of likepre- 
judice, Yet if thefe Aſſets ſhould be void, 
ſo alſo would be his payment of Legacies: 
and how then were he an able Executor 
at the age of ſeventeen years, to ſucand to 
| be ſued for Debts and Legacics ? And 
if upon Suit it cannot be ſhewed that 
Debts will take up all, or diſable the pay- 
ment, then, haply, he may be forced to 
Pay. Dnere, notwithſtanding, whether 
X 4 thele 
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theſe 68 > elif 6244-4 land. not” 
good.upon Bene efje;or conditionally, viz. 
if there be befides Goods ſufficient, &c. or 
that elſe the non-aged Executor may have 


zna@Rion of Accompt tor the mony by him 
paid to the Legatee, and alſo avoid his Aſ- 


ſenr,where that is only needfal.Butdoubts. 
leſs, neither the Aﬀent of ſuch Executor 
before bis Age of 17. nor any payment of 
a Debt to him, could be good, although» 
fuch ads to or by anotherExecutor before 
the proving of the Will would ſtand firm 
and good , for this Infant wants not only 
proving, but alſo abilityto prove hisTeſta- 
tor's Will 3 yea, the Will ſtands ſuſpend- 
ed, and the Teftator as it were inteſtate, 
whilit the Adminiſtration ſtands in force, 

{o as during that time nothing can be done 
by any as Executor:and therefore there is 
great difference between/the Caſes. What 
if payment of a Legacy be made to an In- 
fant,can he make a ſufficient Acquittance? 
This.I confeſs.is beſides thePoint in hand; 
yet becauſeit concerns Infants and Execu» 
tors (though not Infant-Executors ) it is 
not amiſs here to caſt ſome thoughts and 
wordsupon the Point, for that it many 
tines perplexeth both Exec.and Legatees. 


Firſt, therefore, in caſe the Infantbe of the 
years 


_ good; yan that the Lawoat that age 
him able to govern, and'manage his *%. 
Lands held in Socage.and conſequently to 
receive the Rents thereof: whereftoxe, whe- 
| therhe who makes ſuch payment bave any 
Acquittance or net,if he have prodf of the 
payment, heis well enough acquitted from 
any lecond payment; and if without.pay= 
men he get-ap Acquittance, it will noe 
ſuffice; the Infaficy of him who, makes the 
<Acquittance :conlzdered.  Belides,uif the 
Acquittance be, as moſt uſually, they are; 
but+Ggncd only, with the name of the 
maker," and not. ſcaled, it is only, an evi= 
| dence or proof of payment,and nopleada- 
ble Acquittance,becauſe no Decd 3 ſo as it 
nothing differs from proof by Witnefles, 
ſayethat it-is not mortal,as they. But now 
if the-Infant be under the years of Diſcre- 
on;what ſhall we ſay to a payment to him, 
eſpecially if he, be but 3 or 4 years old; or 
thereabout 2 Here think caution is to; be 
uſediby the Exec. generallyzand the ſurcft 
Way-is, if he fear to.keep it in any reſpects, 
to pay.it inte. the,,Court where it is, xeco-+ 
verable,'viz. where the Will was proved: 
Sus ſo. may be, as that this 


ny / Remy to.him — will anc 


pay- | 


Notes of Wh. 


Receipts, © | 
called Ac- © 
quittances, 


payrtabinby not bearatlfiſefbrihe xs 
ecutoy, '” As put the <eaſe-that he entred 
into Bond-or Staturte,; to'pay all Leia 
by ſuch” a day to: the: ſeveral 
| here;F think, the payment into the Court 
Loere, Spiritual ſufficeth not, for that muſt 'triake 
TT the Receipt to be with ſome charge;which 
is 'in-ſome kind an Abatement :: there 1 
think therefore, legally to'fecure the Rxe:+ - 
ctitor; the payment /tnuſt be to:or ih the 
preſence of the Guardian, becanſeo{No- 
riture;vis. him or her wht hath ( though 
. not @gGuardian in reſpedt of Lands .):the 


RY Cuſtody or Education of the Infant; for 
"16'8 * otherwiſe, to pay it into thehandspfſucti 
Wk. | a tender Infant, {cparatefrom any Gover- 
WEL nour' or Guardian, were to cxpoſciitito 
B03! lofs, | both for that heisnor-able to count 
vFE! the ſumm, -and for that he, yet not'being 
| come to diſcerning years,” were like, with 


FI . MAMfifþ's Cock, to part” with Pearls'or 


j/ Coin for Plums and Triftes of no-value. 
8 Bat'irrcaſe no Bond nioriother collateral 
## Penalty lic upon the'Executor, 'oriraſe 
3t | 4 the Bond or'Statute'be- only to 

i the Will generally, which-nothing alets 
E | the'couiſe of paymentiwhich by the Will 
by | = A the Law lays upon Fxeoutbrs 5/then is tiot 
i | | the — put totany: ſuch-/payment, 
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rods, 
nor need pay"without Demand and Ac= 
quittance, as in cafe of payment upon a 
ſingle Bill,or of Rent-ſeck, where no Dif- 
treſs can be taken, nor other Penalty in- 
curred. Yet in that caſc,if Demand be, and 
| Acquittance ready to be given, let the 
E.xecutor take heed.in caſe he be bound to 
performance, that he ſtand not upon the 
invalidity of the Acquittance in reſpect of 
Nonage; for, as I have ſaid, proof by 
Witneſſes may ſupply a nullity of Acquit- 
tance, and much more the Weaknels or 
Imbecility : payment according to the 
Teſtator's appointment being the matter 
which acquitteth the payer, and this the 
Executor may have teſtitied under the 
hands of divers Witneſſes exprefhing cir 
cumſtances, fo as all dying, he may conti- 
nuc ſafe from ſecond payment as well as if 
an Acquittance had, the Witneſſes where- 
unto are ſubject to mortality as well as the 
other. But herein Courts of 'Equity do 
often interpoſe helpfully for them who 
ſcek not evaſion from payment, but only 
ſecurity in paying. And of Infant-Execui- 
tors, and, by occaſion thereof, of Infancy 
in Legators or Legatees, thus much. 
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CHAP. XIX. 
Of Legecter. 


4 BET theſe be not nom 
at and by the Common Law, but 
moſt naturally at and by the Law Eccle- 
fiaſticakyet by Suits in Courts of Equity, 
as the Chancery and Court of. Requeſts, 
they are. often obtained, and of many 
things touching them the Common Law 
taketh notice, and hath+manifold occaſi- 
ons ſotodo. We will therefore conſider 
thereabout theſe parts or Points, ſome 
whereof have been in part before touch» 
ed upon other occaſions, 

Whether any Legacy in certain, and 
lying in prender, may be taken or had, 
without the Executor's aſſent by the Le- 
gatee, or him to whom it is bequeathed. 
.. When an Executor can or ſafely may 
pay, deljves or aſſent to a Legacy, 

Whether one Executor alone may do 
it; and what if the Executor be an Infant, 
or Woman=covert. 

What ſhall amount to an Aﬀent of the 


Exccus 


Executor, and what to Difaſſent or Dit. 
ablement of aſſent. | 

How a Leaſe or Chattel real may = 
given to one for a time, with remainder 
co another 3 how not. 

Where .an Aﬀent to the firſt, or one [6, 
part of the Bequeſi,ſhall imply or amount 
to an Aﬀent for the reſidue. 

Of the manner of Aﬀents, and therein 7. 
of Aﬀents conditional. 

What manner of Intereſt he in the Re# 8, 
mainder of a Leaſe after the death of an- 
other hath during the life of that other 
and whether he may diſpoſe of it during 
that time, and how. 

Whether this Remainder can be defeat- 
ed by any a& of the Deviſce for life,or by 
the death of him in Remainder firſt. 

By what aCts or accidents a Legacy 10. 
may be forfeited or loſt, and therein of 
Revocation, death before, &c. 

Whether - the Executor” s Aﬀent ſhall 7n. 
have relation to the Tefiator's death, and If the Exec. 
ſhall make good a Grant before made by SET 


Legatece 
the Legatce, Ln 


As for the firſt, we have before ſhewed medy at the 


the Aﬀent of the Executor to be necefſa> Common 


ry before any Legacy can be had, for that Friſe 
Debts are firli to be paid,& that the Exec. 37 #639. 
is 
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is to look to at his peril.- But hnvwadd 

a little out of M. Swinhorne.a learned Ci- 
vilian, ' who faith, that in caſe any Goods 
be in the hands or cuſtody of 7 S, and the 
Owner doth bequeath them to him, then 
may he keep or retain-them againſt the 
will of the Execcutor, fo as there be other 
ſfficient Goods in the hands of the Exe- 
cutor fox payment of all Debts: but though 
thus (as it ſeems) it would ftand in the 
Ecclefiaftical Law, yet for that no pro- 
perty is transferred to the Legatee with< 
out'the Executors afſent_therefore,doubt- 
leſs, the Executor may at the Common 
Law recover the thing withheld, or Da- 
mages to the value, againſt the Legatec 
detaining it. Another Caſe there is, 

wherein.as the learned Civilian faith, the 
Legatee may take to him the thing be- 
queathed lying in prender, viz, Horſe, 
other Beaſt, or piece of Plate,or other like 
thing known, and in being 3 and that is, 
where the Teſtator doth expreſly ſo aps 
point by hisWill.But hercin,doubtlefs,the 


Common Law.at and by which Debts are 


recoverable againſt Exccutors,will oppoſe 
the Law Spiritual : for elſe by ſuch ap» 
pointment theTeſtator might cauſe all his 


Goods to be taken by Legatees, and that. 
none 
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none ſhould remain to pay Debts, Yet if 
there be other Goods befides ſufficient for 
payment of Debts : then indeed I ſee not - 
how the Executor can hinder ſuch taking, 
without violating his Oath taken for per» 
formance of the Will. If any fay, that 
it is alſo a breach of Oath in the other 
caſe 3 I ſay, he obſerveth not that there 
that clauſe in the Will, being againſt the 
Law, is void, and conſequently, there is 
a Nullity upon it, and it is asit no ſuch 
thing were in the Will, and fo the Oath 
extends not toit. And as a Chattel ſhall 
not be transferred to a Stranger without 
the Exccutor's afſent 3 fo it the Deviſe 
be to the Executor himſelf till' he elec 
to take a Legatce, it (hall be to him as 
E.xecutor,. as appcars by the ſixain and 
Argument of two Caſes in Plowd. Com- 
ment. And more lately in the King's 
Bench , the Point being divers days 
argued, was at laſt fo refolved by three 
Judges againſt one. And the rcafon of jen & 
Coke at the Bar was very good , for Zikinzon, | 
n 2 4dr amour & 
here the Executor ſuſtains two perſons, tara!y, Port- 
viz. an Executor and Legatce, and ſo 7-7 and _ 
all one.as where the Bequeſt is to anothergTrin.z7.E1, 
for, Foends duo jura concurrant in ung A! but 
ol avdy fo ad 
perſona, equum eſt ut ſi eſſeut in diverſis. greed. 
: As 
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320 The office of , 
As for. the ſecond Point, it may have 
theſe two parts : Firſt, when the Execu- 
tor is able to give (uch aſſent to a Lega- 
; cy3 and ſecondly, when he may do it 
FS: | 21 EI. Dyer with ſafety, As for the firſt, he is able Be- 
[ $67. fore Probate of the Will to aſſent unto the 
Execution of a Legacy, as cl{ewhere is 

ſhewed, and that although he be not of 

full age of one and twenty years : but if 

he be under ſeventeen years,” ſo as he 

is not able to take upon him the office of 

dan Executor, and therefore Adminiſtra- 

tion isduring that time to be committed. 

to ſome other ; here his Aſſent is not of 

| force or cffeual, as we find, in Prince's 
Cafe, to have been held in the Caſe cf 

. Co.li.z-f.19, Pigot and Gaſcoin. As for the ſecond part, 
till all Debts be payed; the Executor may 
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| not ſafcly conſent to put the Legatee into 
FH: the Leaſe or Chattel deviſed 3 no more 
WIS! j than he may pay money bequeathed, if 
+760 there be not ſufficient alſo to pay all 
33 Debts. Of theſe things more is ſaid elſe- 
+38 where. Yet becauſe the Reader, or he that 
HH .  defires direction in theſe Points, will look 
'**: for them under this Title, I thought not 
ſr | «good here to be altogether filent touching 
"| them. | | | 

ih As for the third Point, viz. Whether 


the 
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the Aſent of one Exccutor, where there 


be many, be ſufficient 3 1 fee not how to on 7-5. If 
away any Goods of the Teftator's, or re- the Execu- 


ors, h 
leaſe any Debts due to him , therefore take ie with 


much more afſent z which 1s no more or ove aflonegs 
ompa- 


greater work, in effec, than an AttOrn- nions; yer if 


ment of one Leſſee upon a Grant of a Re. 2 Pebt; his 
Companion 


_ verſion. And if there want to pay Debts, may refeaſe, 


he only who aſſented ſhall anſwer,for it Ya _—_ 
of. his own Goods, and not his Compa where but 
nions. But if this Exccutor be either un- gieormhe 
der the age of ſeventeen years, or under during Non- 
Coverture, viz. a Woman married, ſuch j3* vented, 
is not able to give a good Aﬀent to bind of +4. verick 
the others, no nor themſe]ves, for then yok I 
thereby the Infant might draw a Debt up- adn, 
on himſelf; and the Wife upon her Huſ- —_ 
band, by aſſenting to or paying of a Lega» 
cy. there not being ſufficient Goods to pay 
all Debts. But the Husband's Aﬀent 1s fuf- 
ficient where the Witc is Executor 3 for 
his a&, whom ſhe hath choſen to be her 
Head, may prejudice as well her as hifn- 
{elt; yea,though ſhe were within Age, yet 
he being of full Age, his Aﬀent will ftand 


good. Butif heor another Executor in 


| his own right be above 17 years of age, 


or elſe under 21, Ldoubt whether now 
I his 
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his'Aﬀent will be ſufficient at leaſt except 
the caſe be put, that there be Aſſets ſuffici- 
See Co. Lib. ent, which perhaps there may be material, 
Ine. 159. the though not in the other, Sce more hereof 
Executor ; : S . 
being Devi- after in the Title oft Women-covert and 


ſee bor life 
Ned the o. Infants Executors. 


*.ther ſhoutd *Ags to the fourth Point : firſt, there may 
baveit after yan Aﬀent and Eledtion implied as well 


her death, - ys : 
andkeen- as exprels: for if in the Deviſe or Bequeſt 


tred, 20d the Legatee be appointed to do ſome a& 


took Admi- 


', nitration, as in reſpe& of the Legacy and the Exe- 


he 85 catoy doth accept the performance there» 


held Aſſets of. this amounteth to an Aﬀent, So it the 


2 


— :» Deviſe be to an Executor for the Edu» 
H.7,R9t.318 cation of ſome Children, which he doth 


Seel.mmt,z21T G . 
Ce the accordingly educate, this makes an Ele- 


roird part of Chon to have the thing by way of Lega- 
oN : 
A, with CY, and not as Executor , as appears 


whom the by the Caſe of P aramour and Jardley, 
Executor 


accounted Plowd. 543. So if an Horſe be bequeath- 
tor the A- eq, and one offering, to buy him of the 


mount and s ; R 
Aſaed fr Executor himſelf, he direceth him to 


that ſumin 0.9 and buy the Horſe of the Legatce, or 


Debt;but no 


Judgnent if the Executor himfelt 'offer money to 


upon Pe- the Legatee for the Horſe ; this implicth. 


murrer.Tr, : 

37 E1.in ba. an Aﬀſent that it ſhould be the Legatee's 
1, Where by the Will:and ſo was it held inthe Caſe 
the Execu- between Low and Carter, where the Nc- 


tar himſelf, viſce of a Term did grant it tothe Exe- 
cutor 3 


an Executor. 


cutor;and thisAcceptance of aGrant from 
him was held to imply the Executor's Aſ- 
ſent, that it ſhould be his to grant. But I 
| ſee not well how that ſhould be Law 
which in the later part of the L. Dyer is 
found viz, Wherea Term was deviſed-to 
7'$, and he was made Executor,and after 
the death of the Teftator entered and: oc- 
cupied the Lands a whole year without 
proving theWill,that this was an EkGion 
to have it as Deviſee.and not as Executor. 
For,firſt,he had good right to the Term as 


Executor before Probate, and fo might , 


clearly in-that' rtght have taken the Pro» 
fits, although it had not been deviſed or 
bequeathed to him, and that before any 
Will proved. Secondly, he could not by 


right bave it as Legatee, without Aﬀent of | 


28g * 


q * OT "OY A 


himſelf or ſome other as Exccutor, Theres 7; 37 E/iz, . 
Ifhe by Will 


tore this 'general Acceptation can deter bequeath it 
mine no EleCtion,as cl{ewhere is held. :As © o4ooky 
for Diſ-aiſent or Diſablement to aflent: As to have ir as 


it the Executor do once declare his Aﬀent -<#*<e- 


that the Legatee ſhall have his Legacy, he 
may then. enter into it or take it,notwith- 
ſtanding the Exccutor's Countermand or 
revocation of his Aﬀent after z ſo; on the 
other fide, I think, if he fully and expref- 


ly deny that the Legacy ſball take cffeR, 
Je 2 he 


qr oat oe potter 
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he-cannot after- make-a good © Aﬀent 
| "JBY thereunto, for that Election once made 
ER | ; muſt fand peremptory, be it Refuſal to 
aſſent, or Aſſent. Yer-®zere of; this, for 
that the Refuſal to aſſent may bechecked 
by Sentence or Decree in the"Spiritual 
Court or Court of Equity, and ſo an 'A(- 
ſent be enforced. -But if the power of 
Aﬀenting be legally loſt by the means a- 
& torefaid, viz. diſabled, I ſee not how any 
= legal Intereſt can be transferred by that 
| compelled Aﬀent,' howſoever decreed. 
So if the | 'And'what-is ſaid of a Legacy bequeathed 
be Executor to another, the ſame may be underſtood 
? Leaſe, his in caſe where the Bequeſt is to the Execus- . 
Aſſent after £1 himſclf, and he makes his Election to 


IS void. 


| ps. have it as Legatee, oras Executor, But 
| artery? S 


FREY cars &, if where an Horſe is bequeathed to A, the 
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T2884 Dy.:z59. Executor after the TeEltator's death doth 
{108 | ride' the Horſe, or uſe him in the Coach 
1+ bf | of.in' the Plough, I do not take this to 
48 | 0 be. any fuch Diſagreement to the Exccu- 


tion &f the Legacy, as that the Executor 
7 cavpotatter afſent to the Legatee's having 
*#Þ | thereot,no more (though it be ſomewhat 
F | more) than where a Drinking-cup/is be- 
b | queathed;, and the Exccutor. after the 
bo _ Teftator's death doth uſe it to drink in ; 
vay.ff a Leaſe of Land be bequeathed x" 
an 
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and the Executor continueth the-Depa» 
ſturing of the Teftator's Cattel therein 3 
yct-is not this any Diſagreement to the 
Execution of the Legacy.But it this Leaſe- 
land were let out by theTeſtator from year 
to year, and,the Executor. dilchargeth 
the Tenant, and taketh it into his hands 
at the year's end 3 this I conceive to be a 
Dif- aſſent to the Legacy : and ſo alſo per- 
haps may his taking or diftraining for any 
Rent thereupon due after the Tecftator's 
death. Yet am I not reſolute that the Dif- 
aſſent is ſo peremptory and unchangeable 
as the Afent, remembring the Caſe in K, 
Henry the eighth his time, where a Term 
being granted by a Lefſce conditionally, 
{o as the Aﬀent of the Leſſor could be had 
by ſuch a day 3 though the Lefſor's Aﬀent 
were at one time denied, yet might it be 
yielded at another, ſo as it were at any 
time before the day. | But yet there it was 
held, that if no time of Afﬀent were limi- 
ted, then one expreſs Denial or Refuſal 
would be peremptory, fo as the Retuſal 
were expreſſed to the party to whom the 
Aﬀſent was to be given 3, otherwiſe, it it 
were but in ſpcech to or amongſt Stran- 
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Dy.3 59. Af- 
ter choice 
once made, . 


gers. This and the former Caſe 19 Eliz. no variation 


give the beſt light to this Point that 
| T4 I re- 
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Y remember. Now for Diſfablement-to 
afſent, it was held in the forementioned 
Calc of Low and Carter, that where a 
Term is bequeathed to A, and after the 
Teſtator's death theExecutor takes a new 
Leaſe of the ſame L.and fog more years in 

poſſeſſion, or to begin preſently 3; 'now 
by this was the Term left by the Teſtator 
ſarrendered and drowned, fo as it could 


. not pals to A by the Executor's Aﬀent 


after, 

_ As to the fifth Point, Viz, In whe 
manner a Leaſe for years or other Chattel 
xeal may be bequeathed to one for a time, 
with Remainder to another 3 it hath 
been heretofore much doubted, when a 
Leaſe for years 'was bequeathed to one 
for life, or for ſo many years as he 
ſhould live, whether the limiting of a 
Remainder. thereof after his deceaſe were 
of any validity in Law ornot, And this 
Doubt had this ground : Any State for 
life in the Judgment of Law is greater 


. than any Term - years : therefore when 


a Texmer hath 'by his Will given his 
Term or his Houſe or Land which he ſo 
holdeth for years to one for life, or for ſo 
many years as he ſhall live 3 this Teſiator 


and Deviſor hath not in the judgment of 
the 
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another. But after many arguings and 
debatings, it was in»the late Queen's 
time reſolved, that ſuch a Remainder was 
good ; and. that if the firſt Deviſee died 
before the Term expired, that then he to 
whom the Remainder was limited might 
enter and enjoy the reſidue of the Term, 
As for the giving of part of the years 
to one, and the reſidue to the other 3 
viz. it the Term being twenty years, the 
Leſſee bequeathed ten thereof to his 
Wife, and the Remainder to his Daugh- 
ter z of tbis no doubt ever was but that 
it was good : for that after the firſt State 
limited, there remained a farther Term, 
viz, ten years more in the Deviſor, where- 
of he had power to diſpoſe 3 whereas in 
the other Caſe, after the Term limited 
to onefor life, there remained but a pot- 
ſibility that this life ſhouJd not take up 
the whole Term. | But now, put we the 
caſea third way, viz, that the. Termer 
deviſeth or bequeatheth the thing in 
Leaſe to one Child in tail, with Remain= 
der to another, anddicth, and the firſt 


entreth and dicth withoyt iffue 3 now 
S 4 whe» 


927 
the Law any, Eſtate remaining in him 
and therefore it was thought very hard 
for him to give or limit a Remainder to 
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5 ny whether ſhall the next 'in Remainder or 
Li the Executor of him ſo dying have the 
Lb 
L 


Term retidu@? And this Cafe came in que- 
ſfiion and was adjudged about the mid+ 
dle of King Fobn his Reign in the Exche- 
guer': for there, Maſter Hamond holding 
by Leaſe for years from the' Crown the 
Manor of Akers in Kgnt, deviſed the ſame 
by his Will to Alexander Hamond, his el- 
deft Son, and the Heirs-males of his body, 


| withRemainder to Relph Hamond.another 
| | Son, in like manner, and the like Remain- 
| der to Thomas Hamond, and made the ſaid 
| | Both Atess Alexander E.xecutor, who after his Fa» 
Ei «rder add therx's deceaſe elected to take as Legatce, 
: | Raiph were s p 

i} Executors ; and after Ralph Hamond dicd,leaving Ifue 
A but that rnale, and making his Wife Executrix : 


| — nndieag Alexander, not having Ifſue male grant- 
| ed the whole Term by Deed.to B and C 
WEE | for the behoof of himſelf and his Wite 
WT! during their lives, and after to the ufe of 
Wt”! his youngett Daughter, whom Sir Robert 
| Lewkenor married. Then Alexander dying 
without Iflue male, the Wife and Execu- 
trix of Ralph Hemoxd entred, claiming 
the Term, and being kept out, ſealed a 
Leafe 3 whereupon an. Eje&, firme was 
3 brought, and a Jury appearing-at. the Bar 
ZY | jn the Exchequer, found a ſpecial Ver- 
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did in cffed wut ſupra, And'in argument 
of this Caſe, firſt the main Queſtion was, 
whether the Caſe were all one in Law 
with the former, where a Term was devi- 
ſed to one for lite, with Remainder over, 


{o as by the death of Alexander Hammond. 


without Iſſue . male the Term ſhould go 
to the next in Remainder. as in the other 
Caſe, by the death of the Devilce for life, 
dying within the Term, it ſhould do ? 
And. on the Plaintiff's part it was uzged 
to be all one, ſo that by virtue of the 
Bequeſts ſxpra, Alexander had an Eftate 
to him and his Executors only fo long 
as there ſhould be Heirs: males of -his bo- 
dy 3 and'he dying without ſuch 'Iflue, 
the Term remained to the Executors of 
Ralph, who had the Remainder in like 
manner, and left Ifſue male, which till li> 
ved,6c fo that State of Ralph yet had con- 
tinuance.For it was admitted by theCoun- 
fcl on that fide, that the Term could not 
go to the Iſſue male of Ralph according 
to the words and intent of the Will, ſince 
it was impoſhble to make a Term to de- 
 {cend without an Ad of Parliament. 
' This therefore they ſaid the Law ſhould 
work, which was neareft to the intent, 
viz. that after Alexander's death it ſhould 
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o firſt to' his Executors and Aſſigns. 
b long as Iſſue male of his body doth 
continue 3 and ſor want of ſuch Ifſue, 
then to Ralph, his Executors and Afﬀligns, 
ſo long as his Ifſfue male ſhould Jaſt : Ts 


. therefore in this caſe, the Iſſue male of 


Alexander failing, the Executor of Ralph, 
whoſe Iſſue male faileth not, ſhould en- 
joy theTerm'; and fo Judgment ought to 
be given for the Plaintiff being Lefſee 
of that Executor. Oa the other fide it 
was faid by the Defendent's Council, that 
this Caſe differeth much from the other 
Caſe, where the Term or Land held -by 
Leaſe is given bat for life to the firſt, 
with Remainder to another z which Caſe, 
aS having bcen often reſo0lved, was clear- 
ly.admitted to be good Law 3 for in that 
Caſe the intent of the Teſtator might and 
did take effet. But in this Caſe, if the 
Land- ſhould go to the Executors and 
Athgns of Ralph Hammond, it muſt go 
againft the intent of the Teſtator, whole 
mind and- will was, as it appears by his 
word. that it ſhould go only to the If- 
ſue male of one Son after 'another, and 
not toany Executors. Now then, 'fince 


this intent was fo contrary to the rules 


of Law, that it conld not take effect, 
there- 
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Will is to. be conſirued as a ſole and: ab- 


and conſequently' the Texm .muſt. go. to 


his Executors and Alligns. And for this 


Point, reſemblance was made to a-Cafe 


= 
kherefore it muſt be void, and {o-ali the 
words of Heirs-male ſtanding, void, the 
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reſolved in the King's Bench'; where- and & 
a'Letſe was made by Indenture to 4, £9098: 


Habend. to A, B and C for their lives : 
now becauſe Band C could take nothing, 
ie was refolved that 4 ſhould not have it 
for their lives, but ior his own only. 
This Caſe was {aid to come very clole in 
reaſon to: the Caſe in queltion : Fox as 
here the intent of the Leaſe was that B 
and C (hopld be eſtated tor their lives, 
and, fince that could not be, therefore 
_ the naming ofs them ſhould be utterly 
void, and as if they had not at all been 
named, and their Lives ſhall not ſtand 
 aSa meaſure-for the Eſtate of: 43 ſo in 
the other Caſe the intent of the Will be- 
ing, that the Leaſe or Land leaſed ſhould 
go to the Heirs-males of the body, firſt 
of Alexander. and after of Ralph, ſince 
this cannot be, therefore the words and 
name .of Heirs-males ſhould fland for a 
mere Blank and Cypher , and not to 

meca- 
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meaſure out any State to the ſaid Alexax- 
der and Ralph,and theirExecutors and Aſs - 
Alſo it was ſaid on the Defendent*s - 
part, that an Efiate for life in the judg- 


. ment of Law is of fo ſhort and uncertain 


continuance, that if 4 make a Ltaſe to 
B for his life, and after makes a Leaſe of- 
the ſame Land toC for years, now ſhall 
not this later Leaſe' be void abſolutely 
for any part of the Term,” but (hall ftaud 
in expecation of the death of B, and, 
as ifoon as he dieth, ſhall take effect im- 
mediatcly : whereas if the Leaſe to: B 
had beer for ten years, or any like Term, 
then the Leaſe to C ſhould have. been 
void for ſo many years of his Term. Thus 
it appears that a State for life is very 
momentary in the judgment of Law,and 
not 'reputed of any- certain' continuance 
{o much as for a day. Buty,it is others 
wiſe 'of an Eftate-tail, fo that if A, hav- 
ing given Land to Bin tail, doth after 
(without Indenture which makes an Eſto- 
ple} make a Leaſe to C for 21 years, and 
then B dieth without Ifſue during the 
Term, yet ſhall not the Leaſe take effec, 


| becauſe” it' was utterly void at the firſt 
© makivg, For an Efiate-tail, being a 


Nate of Inheritance, may in the intend- 
| ment 
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ment and. Judgment.of Law have con- _ 
tinuance for ever, as appears both by the 
Caſe of Adams and Lambert, where it is 
held within the Statute of Chanteries, 
which ſpeaks of Gifts to have continu- 
; ance for ever, Thercfore a Reverſion | 
; upon an Eſtate tail is no Aſſets, nor giv- | (| 
: eth cauſe of Receipt 3 otherwiſe in all | 
£ theſe Caſes it is touching a Reverlion ex- 
} petant upon a State for life. -Again, it 
; was ſaid by the Defendent's Council, that 
7 an Eſtate may be limited to 4 and his 
I Heirs during the life of 6, with Remainder 
Z toC, as in Chudley's Caſe was reſolved : 
: but it Land be given to A and his Heirs 
1 fo long as B ſhall have Heirs of his body 
* + or Heirs. males, with remainder over to. 
C, this Remainder is utterly void. So as 
there is in the Judgment of Lawa 
difference between the largenefs Re 
tinuance of an Efſtate-tail, and of an E» 
ſtate for life, And if (which is worth 
the obſerving) a Fee-fimple cannot afford 
a Remainder to be drawn out of it after 
ſucha Gift to one and his Heirs, during 
the continuance of an Eftate-tail, or of 
the meaſure thereof ; much leſs can a. 
Term yield ſuch large thongs to be cut 
out of it, as a Remainder. after an 
Eſtate | 
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Eſtate to one fo 4 as ; be (hall have 
Heirs of his body, or Heirs-males, which 


288.Dy.f.7 As all one. And in this Cafe the Remain- 


der was held void by Baldwin and Shelly, 
though Englefield were of contrary opini- 
on, as the Lord Dyer ſheweth. Farther 
it/was ſaid, that it ſuch a Conveyance by 


Will ſhould and good, it would raife a 


petuity, not to be cut off by any Re- 
covery, 

But whereas the Caſe of Hammond hath 
been related before, fo as by way of ad- 
mittance 1t was argued as a Gift and Bc- 
queſt to Alexander Hamond and the Heirs- 
males of his body. with Remainder in like 
manner to Ralph; the truth of the Caſe 


. was,' that the words of the Will were 


only to. Alexander and his Heirs-males, 
(not ſpeaking of bis body ) and fo to 
Ralph i, which, as was urged by the De- 
fendent's council, made the caſe ſiron- 
ger againſt the Plaintiffs : for admit | 
that the former way Alexander, ſhould ' 
have had but a State determinable upon 
the continuance of his Ifſue-males, yet 
here not ſo;fince the reaſon why in Wills, 
ſuch a Deviſe being made,the Law ſhould 
fupply the words (of bir body ) is only 


ta make. an Eſiate- tail to the Iflues male, 
"AC 
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according to the Teftator's Intent; Now 

in this caſe of a Term for years fo be- 
queathed,” no Eftate-tail could poſhbly 
be, though theſe words had been in the 
Will;' and therefore the motive to the - 
Law failing, no ſuch ſupply will be made 
by the Law, fince it would þeto no pur- 
pole : conſequently, here was neither 
State-tail, nor Ifſues or Heirs-males of 
the body, on whoſe continuance this 
State of Alexander ſhould be determina- 
ble. Therefore its was an abſolute and 
total Bequeſt of the Term to Alexander 
for ever, viz. ſo long as the Term ſhould 
continue 3 for as a Bequeſt to one for ever 
is as much as a Bequeſt to him and his 
Heirs 3 ſoa Bequeſt to one and his Heirs 
is as much as if it had been to him for ec» 
ver. 

And this Caſe, after ſix Arguments on 
each fide at the Bar, (if I much mif- 
take not )- was upon argument by the 
Barons adjudged for the Defendent by 
the Lord chief Baron Tanfield and Mr. 
Baron Bromley , Mr. Baron Denbam 
(who only. heard, as I take it, one Ars 
gument on each fide, made of purpoſe 
in reſpe& of his coming into his place, 


after the former Arguments ) being of . 
the 
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". the contrary Opinion : and- the Judg- 


ment proceeded upon the Point > ns o ; 


ly touched, that, as this Caſe was,the ſtate 


o* Alexander. did not end by his death, 
and remain to the Executors of Ralph. 


. Other Points were ſtirred, which will be 


touched upon in other Diviſions after, in 


. this Chapter. It will be obſerved chat I 


do more fully expreſs reaſons and points 
enforced on the Defendent's part than 
on the Plaintiff's, wherefore let theſe two 


reaſons be accepted. oFirlt, that I better 


could relate that than the other, being the 
fixſt who argued for the Pefendent, and 
hearing little of that which was by others 
faid on either fide after, nor hearing the 
Court's z nec ad boc condutiu, nec pedi- 
bus forts. Secondly, the labour did lie 
on the Defendent's part, to prove that this 
Cafe differeth from the common Cale of 
Deviſe to one for life, with Remainder to 
another. 

We are now come to the ſixth Point, 
viz. that where Houſe or Land held by 


- Leafe, or the Profits thereof, or the Leaſe 


or Term it felf, which in a Will makes no 
difference, is bequeathed to A tor lite, 
or for ſome part of the Term, , with the 


Remainder to B, and the Executor al- 


(ents 
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fents that 4 (hall enjoy his Bequiſt, p1,.. 5. 
whether: this Fre. bs B fo, fioce Co bg? ; 
without the Executor's Aﬀent no Legacy **:7-47- 
can take effet. And it hath been refol- 
ved that this Afent ſhall be effeual as 
well to all the Remaindets as to the firſt 
Eſtate :'and fo, according to formet teſo-- 
lations,it was admitted in Hamond's Caſe; 
that Alexander his Aﬀent to take as Le- 
oatce ſufficed ( if the Bequeſt had been 
good )i for the Remainder to: Ralph and 
others; And the reafon of this doubtleſs 
is, becatiſe here'the particular Eftate and 
the: Remainder are alt but one Eftate in 
Law ; they thake but one degree in a Writ. 
of Entty, nor ſhall have but one year and 
4 day toenter for Mortmain. And an At- 
tornment to the Grantee of a Rent or Re- 
verſion for life with Rertainder over doth 
enure alſo to the Remainder, which be- 
ing Aſent hath much affinity to that of 
the Executor, each tending to perfect 
the Grant of another man. Now then; 
whereas it was urged in Hamond”s Cale, 
that the State limited to Ralph ſhould take 
effe&, not as a Remainder, but as a new E- 
ſtate to commence futurely, >/z. when 4- 
lex: ſhould be dead without Ifſue male : if 
it could be admitted to bs fo, then could 


Z nof 


; not the Aſſent of the firſt t State to! Als 


_ axder have cnured to this, fince- to R in, 


Remainder. it worketh as being one, State 


with/ the firft , which-'rcaſon wut fail. 


the other way. 'This difference between a. 
Remainder-and-new [Eſtate future bxings., 
to-my mind the Caſe of a Rent/by way at. 
new Creation, granted by C out of Land: 
o.4 for life, or in'tail, with Remainder. 
to.B, In like manner it hath probably. 
been held, although this Limitatipn to 
B cannot be good by way;uf Remainder, 


becauſe C, had. no Efate,in the Rent xe-, 


maining with -him; when. he made; the 
Grant to 4 yet ſhould. it be good, by 
way of. anew Grantand Creation-tp come. 
mence-futurely. Butithis doubtleſs can» 
not (o be but with a-difference, For. 
the Grant weze by Indenure'between 
onthe one part, and, A/only on-the ether 
part, .now Þ, being no party to:the'Deed, 
can take-nothing, by it, except by way,of 
Remainder, but it he-were party-to-the In- 
denture or if the Grant wereiby Deed- 
poll, to which all.pjen axe alike parties; 
then-it -Haply may-enure-asa-future Grant 
to B. 1515s not 1mMPextznent, 


No# as the Exccutors's. Aſſent — | 
cannot cnure to another, though of the 
{ame 
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ſame thing,' except by way of Remain- 
.dex 3 ſoncither can it any way where the | 
things are not the ſame, excepe in very | | 
ſpecial caſes, As it a Termer bequeath a 
Rent to A, and the Land it {cIFto B, the 
Execator's Aſent that 4 ſhould have the 
Reritis no Aﬀent that B ſhould have the ! 
Land : Yet I think the Aﬀent that B : 
ſhould have the Land doth imply the AG _ 
{cnt that 4 ſhould have the Rent, 1, For — 
that the Reſtraint impoſed by the Law & R:gn's 
againſi the paiiing of Chattel by a Will on. 2908 
without the Exccutor's Aſent being out other profits | 
of-reſpe& to the payment of the Telta- [ 
tor's Debts, now it the Land ſhall pals 1 
to.B, it is no more available to the Ter 
fiator's Debts that it pafs diſcharged of 
the Rent, than charged. 2. Since the 
Gift and Bequeſt was of the Land chargetl 
with the Rent, therefore it this Bequeſt 
ſhall rake effe&, it (hall carry the Land 
according to the Teftator's intent, vis, 
with this Charge upon it-: tor what elſe 
doth the Executor,in this, but aſſent that 
the Will of the Teftator herein doth ftand 
and take -<ffect ?- and conſequently B 
muſt take the Term! according to the 
Will, and notin any different or contra- 
- TY Manner. 
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The Office of S 

Next we are to conſider of the manner. 
of Aﬀents by Executors, which hath ſome 
affinity with the fourth Point. But here 
we ſhall confider only of Aﬀents condi- 
tional, Now to this purpoſe we will caſt 


 oureyes upon two ſorts of conditions,viZ. 


precedent, and ſubſequent. As for the for- 
mery an Executar may to a Legatee abſo- 
tutcly give Aﬀent upon a Condition pre- 


cedent, as thus : T am content, that if you 


can get and bring in to me fuch a Bond 
wherein the Tefiator ſtood bound to F 
$, that then you enter upon the Term, ot 
tak2 the Corn or Cattel to you bequeath- 
ed. Soof other like Conditions which 
may precede the Aﬀent : as, If you can get 


the Aﬀent of my Executor, or, If you will 


pay the Arrerages of Rent to the Leſſor 
behind at the Teſtator's death, or, If you 
will pay the wages already due to the Ser- 
vants attending about the Cateel or Corn 
to you bequeathed. In this caſe,if the Con- 
dition be not performed, there is no Af-. 

ſent,and therefore the conditioning in this 
manner is good, But if it be on a C onditt- 
on ſabſcquent as thus; I do agree that you 
fhall-have the thing bequeathed to you, 


- provided that you ſhall pay ſo much year- 


ly to me,or to {iich aCreditor of theTeſta- 
tor y 
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for; now the Legatee entring into of tak» 
ing the thing bequeathed, ſhallnot loſeit 
again by failing to perform the Condition 
 afterwards;for the Executor by his Aﬀent 
cannot make that Legacy conditional 
which the Teſtator gave abſolutely, no 
more than he can make the Bequeſt to be 
abſolute which the Teftator gave condi- 
tionally, except by a Releaſe made of the 
Condition, As in other things, ſo in this, 
the Executor's Aﬀent is like to the At» 
tornment of a Lefſee, which cannot be upe 
on a Condition ſubſequent, where the 
Grant is abſolute or without condition, 
though yet he may to hisAttornment pre- 
hx a. Condition precedent. 
_ In theeighth place we are,touching the 
- Bequeſt of Leaſes or Chattels real, to 
contider what manner of Intereſt one to 
whom a Remainder of a Term after the 
death of another is limited hath, and whe- 
ther he may grant the ſame or diſpoſe 
_ thereof during the life of the firſt. And as 
co that it is clear that he hath but a poſ» 
ſibility of Remainder, for that poſlibly 
the whole Term may be ſpent jn the litc 
of the firſt, to whom during his or her 
he it is bequeathed : now a mere poſ- 


L 


ſibility is not grantable. Therefore was 
L 3 it 


444 


© g Eliz. Ful- it reſolved. " the pate " Queerrs time, 


| ſey*s Caſe. 


Lampct's 
Cafe. Co. 


L., 10.f9. 48. 


where he in Remainder granted or fold 
His State'or Intereſt to another during the 
time of rhe firſt, that-this Grant was ut- 
terly void. becauſe” a Pothbility cznwot 


be granted, Bot whereas ſome opinion 


in that Caſe was delivered, that this Pof- 
{bility cotild not be releaſed, no more 
thin granted 3 it hath tnce been reſolv- 
cd, that h- in the Remainder, by his deed 
of Grant or Releaſe of the Deviſ® for life, 
trizy take his Eftate, which before was 


determinable by his death; to be nbw ab- 


{>lute, ſo as it thall continue to his Execu- 
tors , Adminiltyators ind Athgns, after 
his death during, the whole Term: 'It 
may be that what was conceived, inthe 
Rid Caſe of Falſey , negatively of the 
yalidity of a Releaſe by him in the Re- 
maimder, might be meant, or perhaps eX- 
prefſed 6f a Releaſe to him in the Rever- 
fion : but ſurely (merhinks) thongh he 
could not ſurrender, yet his Releafe or 
Deteaſ#tce to him-in Reverhion or Re- 
rhainder, having the Free-hold or Inheri- 
tantE,' ould diſſolve or defiroy this 


"Tetih 'Tclidne after the death of the De- 


_ " viſce for life, fo as there the Free-hold 


ſhould: be diſcharged thereof, But @©##- 
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For T have not known this in queſtion. 
As for the other Point of Fulſey's Caſe, 
it' was in the faid Jatter Caſe of Lampet 
confirmed and admitted for good Law, 
viz.' that this Poſhbility of Remainder 
conld'not be aliened nor conveyed to a 
Stranger. 

Now we are come to the ninth Point, 
viz. to examine whether any a& of the 
Devilce for lite can fruftrate or defeat 
him in the Renainder of the Term, and 
whether the at of God, viz. by the 
death of him in the Remainder before the 
frſt Deviſce for lite,. ſhall defeat it. As Plowd. 320. 


Fa a 6 . [ 
to the firſt, it hath divers times been re- nn 


ſolved, that no Grant made by the firſt tor. 10.15%. | 


man can cut off or defeat the ſecond : oY po kag 
though formerly it were held otherwile : 359 Con.” 8 
but according to the late Reſolution was - 1; H.8 ; 
it alfo held or admitted by all in the ſaid Br. Chaney 
Caſe of Hamond. where was ſuch a Grant. *** 

And as this cannot be done by any direct 

Grant or Alicnation. no more can It by 

an indirect or implyed, as by taking 

"of a new Leafe, which is a' Sorrender in 

Law of the old Leaſe, no more than by 

an expreſs Surrender 3 nor doubtleſs by 
Outlawry, whereby the Term of the firlt 
Deviſee is ſectled in the Crown,” But 
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if we put the Caſe farther, of Waſt comy 
mitted by the Tenant for life, or breath 
of Condition by not payment of the Rent, 
or otherwiſe z theſe for the whole in the 
latter Caſe, and for the part waſted in the 
former, do fo deſtroy the Leale,, and 
put the Reverſion in flatu quo prius, as 
that all Remainders muſt needs fail: fo 
of a Feoffment, or other like Forfeiture 
by Fine.. As for the death of him in Re- 
mainder; it was urged in the Caſe of Ha- 
mond, that” ſinge it was but a meer Poſ- 
ſibility , if it could not take effe&, and 
become. an. Eſtate in the life of him to 
whom it was limited, it could not ſettle 
in his Executor : and to that purpoſc 
were cited the Caſe of the Rectox of 


* FORE * bedingtoy, and more expyclly as reſolv- . 


Elk. «bi ſz- cd in the Point the Calc of Price and At- 


roll -n- more, But the Court reſolved, (and found 


Point was former Reſolutions in other Courts that 


Reg way ) that the death of him in Remainder 


though ſuch did not hinder, but that it may ſettle as 
thre. vs well in the-Exccutors upon the death of 
the Deviſee, as jt ſhould have done in 

himſelf, if he had over-lived the firſt De- 

viſce for life. If the Leſſor enter and levy 

a Fine, and the Deviſce for life enters not, 


$64 cliaims in 5 years3 he jn the Reqpain- 
ex 
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der may enter, as having a Right futuxely 
accrued, 

In the laſt place we intermeddled only 
with Leaſes bequeathed, whercin yet is to 
be underſtood, that what thereof is ſpo- 
ken is to. be extended to and underſtood 
of all other Chattels real, as Ward(hip of 
Body and Lands, Eſtates by Extent upon 
Statutes or Judgments, Terms otherwiſe 
than by Leaſe, in Fairs, Markets, Rents, 
Annuities, Commons, Advowſons, and 
other Profits z yea, one (ingle next Avoi- 
dance of a Church, Now we come to.con= of Forfel- 
ſider of Bequeſts perſonal principally, if ture, Revo: 
not only ; viz. how ſuch may be forfeited, Gther 1ok of 
loſt, or revoked. Firſt, then, we will con- Leeacy- 
fi der ofithe aGts of the Legatce ; ſecond- 
ly, of the ats of God 3 thijdly, of the 
acts of the Teſtator. The Legatee, as 
from the Civilians I learp, may forfeit his 
Legacy by his miſcarriage towards the 
Will: as if he uſe means to have it con- $winb.de te- 
cealed and kept from being known, and _ 
conſeguently proved. So it he accuſe it as Turor ar 
of Falliry. So, again, if he deface or Gina 
deſtroy the will, Alſo, if being by the 
Will appointed to be Tutor or Educator 
of a Child, he refuſeth ſo to be. So faith 
Maher S winborn : but Sylveſter Prierius 

" ſcems 
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ſeems to me oppoſite in that where he 
faith, Si legatyur fuerit aliquid' ea con- 
ditione nt facias aliquid.tale legatam non eft 
conditionale, ſed modale;, (o as he takes 
away the force of a Condition from words 
conditional , whereas the other withs 
out words conditional raiſeth a Condi- 
tion implyed. Laſtly," it the Legatee 
preſume too far upon the ſtrength of 
the Bequeſt to him, ſo as he taketh the 
thing bequeathed without the conſent 
of the Executor, thus alſo doth he fore 


PeTeſtam, feit his Legacy, faith Maſter Swinborr, 


252e 


De Teſtam. 
255, 


unleſs the Teſtator did will and appomt 
he ſhould fo do. The falling into 'en- 
mity with the Teftator will be confi- 
dercd of more fitly, as I take it, 'among 
the Ads of the Teftator. In the next 
place, let us {ce what as of God ſhafl 
cauſe a Legacy not to take efteq. Firſt 
thus, If thc Legatce die before the Te- 
ſtator, this |. egacy is foft, and his Execu- 
tor hal] not have it, So alſo, ſaith Maſter 
Swinborn, it it be appointed to be paid 
after the death of the Executor, and the 
Legatce dicth before the Executor, it is 
loſt. And ſo alſo if he dic before the Con- 


_ dition-pertormed, faith he. L& us come 


pow to Time of payment, and Death 
before | 
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before it, If there be a day certain li- 774 Bro. 
mited for payment, and the Legatee die and 45. 7, 
before that day, his Executor ſhalk have om bad. 
the Legacy 3 contrariwiſe, ift the pay- of payment, 
ment were limited to be made when the nd 2 0 
Eegatec ſhould be married : but if it were before the 
only expreſſed to be towards the Marri- EE 
age of the ! .egatee, and ſhe die before thall hare it, 


Marriage, her Executor ſhall have it, 3*3; #8 & 
faith Swinbory, Now put the caſe that 3 £/- D. 5g. 
a Legacy is bequeathed to B, to be paid F< ai 
when he ſhall! be tive and twenty yeats 

old, and .B dicth before that age 3 it 

ſhall now be paid to the Executor, and 

that preſently, without ſtaying call B 

ſhould have bcen of that age, faith Prie- gm. Syto. 
rius., Nay, faith Swanborn, it the words 283. Accor- 
of the” Will be fo, viz. when he ſhall dinghereto, 
come to ſuch an age, then it he die be- ſ#pra, per 
fore, his Executors ſhall, not have it at nee 
all : but if the Bequelt be general, and ficisr. 
farther it is added in the Will, that the 
Teftator would have that Legacy paid 

the Legatce at ſuch an age, there, though 

he die before ſach an age, yet his Execu- 

tors ſhall have the ſumm bequeathed. 

The difference may ſeem very nice, yet 

haply it wants not ſome probable co- ,,_ 


four of reaſon, Now lalily, It us Come Telſtar. 
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The Office of 
fo the Tefiator's own a&t, who clearly: 
hath power to revoke or countermand a» 
ny Eegacy, though he revoke not the reſt 
of the Wull, And here firſt of Revocation 
preſumed. It there fall out graves inimis: 
citie inter Legantem &- Legatarium, Lega- 
tum caducum effcitur, {aith the Summit z 
ſed"non propter leves, faith he: & þi gra» 


' ves, fi tamen redeant ad amicitiam, redin« 


tegratur Legatum, That is,- by grievous 
Enmity after arifing,and never reconciled 
between the Teliator and Legatee,the Le» 
gacy is difſolyed ; otherwiſe .of a light 
breach or falling out, though it continue, 
until the death of the Teſtator. This I 
conceive to be rather fit for this place,as an 
a& of the Teltator.than to be reckoned or 
regiltred amongſt the Ads or Forfeitures 
of the Legatce 3 for that it is not by the 
Summiſt made material, or any point of 
difference, whether the Legatee gave. juſt 
cauſe of offence, or that the Teſtator un- 


. juſtly conceived diſpleaſure, and fo grew 


into cauſleſs enmity. Therefore alſo do 1 
hold it of the nature of a Revocation im- 
plicd or preſumed 3, for that although no 
Revocation be made, yet lince the Teſta- 
tor hath: ceaſed to bear good will to the 
Legatce,he cannot be jntenged to will him 
good, 
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an Execiitor. 
$00d, nor conſequently to be of the ſame 
mind touching the benefitivg of him,as he 
was when he made his Will, Yet here a- 
gain it is worth the conſideration, whes, 
ther the circumfiance following may not 
make a difference in the cafe; thus That 
where the Teſiaror dicth ſhortly after the 
breach and enmity grown, and before he 
come to the place where his Will js, or at 
teaſt to opportunity of peruſing and re- 
forming the ſame, there this very altera- 
tion of affection ſhould make an alterati- 
on in the Will, and a Revocation of the 
amicable Bequeſt, But where he living 
a good ſpace after, and coming to, the 
place where his Will was, and ſpecially 
if he do again perufe it, he yet doth 
not croſs nor cxpunge that Bequeſi, here 
it may be preſumed that either his enmi- 
ty ceaſed, or that ſo far as to continue this 
Bequeſt, the Charity or other motives in- 
ducing him to make it ſtood unvaniſh- 


ed and not extinguiſhed by this breach 


of tormer Amity, For as the continu- 
ance of time and opportunity after the 
making of a verbal or nuncupative Will, 
without reducing it to writing, and 
cauſing it to be atteſted by Witnefles, 
though the Teftator live divers years 
after, 


The Office of - FF / 


_ after, doth fixongly argue his intent not 


to continue, that what was done in an' 
extremity fhould ftand- as his Will : ſo, 
on the contrary, the permitting, of a Be- 
queſt expreſfed in a written Will to con- 
tinue withont any croiling, blotting or de- 
facing, may argue, againit Contrary pre= 
ſumprion., the Teftator's wind, that it 
ſhould continue as part of his Will. But 
now let us conlider of more exprets Re- 
vocation, and to that purpoſe will I re- 
late ailate Decree in the Chancery. made 


by the Lord Keeper, according to the 0- 


pinion of the Maſter of the Rolls, three 
Judges, and two Dodtors, Maſters of the 
Court , between Robert Eyre and 1/il- 
lian Eyre Complainants, ahd Hejter, late 
Wife of Chriftopher Eyre their Brother, 
and now Wife of Sir Þrexcs Wortley, 
Defendent : Thus was the Caſe. - The 
ſaid Chritopher Eyre, 15 Facobi, by his 
Iaft Wilt and Teſtament giveth and be- 


gacatheth .to the ſaid Kobert Eyre his 
| Brother .an hundred pounds, and tothe 


ſaid Wiliam his Brother a thouſand 
pounds, and gives to the faid Heſter his 
Wife all the reſidue of his Eſtate, and 


makes -and ordains the ſaid Heſter his 


fole and*only Executrix, ſaving, tor the 
| PCr- 
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an Execator. 7*,27 ml 
performatce of his Will, be orders Robert F 
Eyre and William Eyre, his ſaid Byo- 

thers, and intreats:them to joyn as Exe- | 
cutors in truft with his Wife , for the | f 
bettex, performance of .this his laſt Will. [ 
Afterwards, Fav. 5. 1624. being lick of 

the Sickneſs, whereof be died, he was 

moved by Mafter Damport and Maſter 

Stone to ſettle his Eſtate £ to which mos-. 

tion he yielded : and Maſter Stoxe and 

Maſter Damport did demand of the faid 

Chriſtopher what Fxicnd he thought fit- 

teſt to be his Executor, and to whom he 

would commit the -care of diſcharging 

his Fancrals,, and performing his Will, 

whetherhe-traſted any perſon more than 

his Wife to be his Executor, To whom 

he anſwered, That his Wite was the fit- 

tclt pexſon for that /purpole, and there- 

fore ſhould be his {ole Executrix. And 

then. the Teſtator was moved by Maſter 

Stone to give and bequeath Legacies tO 

his. Father, to his Brethren, and to his 

Kindred .: whereupon he anſwered, he 

would give or leave them nothing. And 

being farther put in mind to remember 

his. Friends .and others, gave and bequea=- 

thed to Liouel Atwood, his God-child, 

twenty or thirty ſhillings. And being 

there- 
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thereupon moved by his Wife to give. bid 
fai& God-ſon more, or a greater Legacy, 
or the like in effe@, he ſaid, Thou knoweſt 
not what thou doeſt, do not wrong thy 
ſelf 3 twenty ſhillings or thirty ſhillings 
is money in a poor bodie's purfe,. or the 
like in effect : and the reſt he left to his 
Wife's diſcretion or diſpoſition. And 
the ſaid Teſtator did ſpeak the words a- 
foreſaid, or the like in effet, Animo te- 
flandi & aultimam Voluntatem declatandi, 


- as the oben then. preſent did cons 


0r4.29.Fiin. 
a. 2 Carol: 
Regis, 


ceive. 

This Will was proved by the Oath of 
the faid Hefter , and this Codicil being 
pleaded as a Revocation of the-ſaid Be- 
queſts, the faid Maſter of the Rolls, 
Judges and Doors, were by the Lord 
__ and the Order of the Court de- 
fired to reduce the matter upon the Will 
and Codicil into « Caſe, and to certific 
their 'opinions, whether the faid Codicil 
were a Revocation of the Legacies given 
to the Plaintiffs, or not; And they, after 


Council heard at ſeveral times, viz. both 


common ok apa and Civilians, and ma- 
ny hours {þ g-u in conference rogether, did 
tmally refolve with one unanimotns corſ- 


fent, that the Legacies to the Plaintiffs 
given 


an Executor. ' 
given were not by the ſaid Codicil revo- 
ked, and ſo certified under their hands. 
Upon reading whereot November 25, Des 
cree being reſolved to be made, it cauſe 
were not ſhewen to the contrary Novemb; 
27.; on which day the Detendent's Coun- 
cil, betore the Lord Keeper, in the pre- 
ſence of the Maſicr of the Rolls and the 
ſaid three Judges, and Sir Fob Heyward, 
alledging what they could in ſtay of the 
{aid Decree 3 it was by a general concur- 
rence of opinion decreed, that the Lega» 
. cies given to the ſaid Plaintiffs ſhould be 
to them payed on our Lady-even, with 
twenty Nobles in the hundred for the de- 
tainment thereof; 

This Caſe I thought fit to relate ſome- 
what at large, becauſe it pitcheth upon 
the point ofRevocation, without plain, full 
and expreſs terms. And ſurely, as Wills 
are to be made out of diſpoſing Memo- 
ries and Underſiandings, fo alſo with de- 
liberate and adviſed Judgments ; and 
therefore by like reaſon not to be counter- 
manded or revoked by ſick or flight ex- 
prethons. And this ſeems to me very a- 
greeable*with the rule and reaſon of the 
Common Law. For as Reaſon it ſelt doth 
diate, that Nib;l tam conſentaneum eff e> 
A a  _ quitall 


I eee aaa ER Fennec a - —— 


Mat. Ar ere oe Bt SR To oo oat hou da ae : - 
-—— STI REES NS » 
P 1th ROY OTTER b 


354 


to help this 
was the 
Stat. made 
27 El.cap.4. 


6 H.8.caf.g. 


on way this be revoked as a Will may : 
yet if the King ſhall after, and before 
Induction, preſent another man to this 
Church, without an expreſs Repeal or 
Countermand of the former Preſentation, 
it ſhall not hereby be revoked. So if 
Lands were conveyed to certain Ufes , 
with a clauſe or power of Revecation 3 
the Sale of the ſame to another did not 
revoke the former : but if a State were 
merely at will, then the Conveyance'to 
another by the Common Law amounted 
to a Revocation, Therefore was the 
Statute made terpore Hexrici 8. to 1e- 
dreſs this, viz. that where the King had 
granted Lands or other things to one du- 
ring his pleaſure, this ſhould not be rc- 
voked by a Grant to another, without re- 
cital of the former , and - Declaration 
that the King had determined his plea- 


(ure. © | 


"Being now to conſider of Relation in 
| the 


a 


an Execittor. 


the Execcntor's Aﬀent, it is meet, fince 


theſe Diſcourſes are principally intended 
for thoſe who are not grounded Students 
in-or Profeſſors of the Law, that we 
ſhew what we mean by Relation, or 
what it is- ir) Law. Thus therefore be it 
conceived , that Relation is a kind of 
fAion in Law, making a thing. done at 
one time to be accepted and reputed, or 
to have its operation, as if it had been 
done at another time paſt. As for the 
purpoſe, A doth bargain, and ſell Free» 
hold Lands to B in Azgnſt by Indenture, 
which is not inrolled till Ofober follow- 
ing 3 yet this .hath ſuch relation to the 
Date of the Indenture, that if A after 
that, and before the Inrolment, become 
bound in a Statute, or granted a Rent- 
charge, or made a Leafe for years, of 


took'a Wife, or committed Felony, yet 


ſhall none of theſe be of any force to 
charge or prejudice the State of B, for 
that the Law adjudgeth him now owner 
by Relation as frotn the time of the Date : 
yea, if a Servant Grate in Auguſt, for 


| ome great breach with his Mafter, do 


| 
| 


"IP 


kill his Maſter in Odober, this is in{.aw. 


_ | petty Treaſon, as if he had continued 


Servant when he did the fat ; becauſc 
1 Aa23 it 
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The Office of 
it relates to the malice conceived when 
he was his Servant. Now then having 
ſhewed that a Term or other Chattel real 
or'perſonal paſſeth not, nor is transferred 
in property to the Deviſce, until the A(< 
{ent of the Executor be thereunto had; we 
now put the caſe that this Aſent is not had 
till a year or ſome ſuch good ſpace after 
the Teſtator's death.,and make our Queſti- 
on, whether this ſhall have Relation to the 
Telſtator's death, viz. to be in the Law's 
account as if it had then beenzor, perhaps, 
to ſome purpoſes (o to ſtand,and to others 
notſo? That this is uſeful and material 
to be known, be it thus ſhewed. One be- 
queathed his term of Tithes of an Ad vow» 


fon of an Houſe or Land by him firſt leaſ-" 
<d to an Under-tenant for Rent, and dieth 


in May, the Executor affenteth to the 
Bequeſt in Ofober, ' between which two 
times Tithes be {et out, the Church be- 
cometh void, Rent groweth payable; now 
it this Aſent ſhall relate to the Teſtator's 


death, the Deviſee ſhall have theſe, elſe 


not. The like Caſes may be put of the 
brood of- Cows, Mares and Ewes, fallen 
between the death of- the Teſtator and the 
Aſſent ; ſo allo of Fleeccs.of Sheep (torn, 
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an Executor. 


Now to come to the Point, it is re- 
ported by the Lord Coke to have been 
held in. the late Queen's time, that this 
Aﬀent ſhall.as between the Exccutor and 
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Tr3.41 Eliz. 
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B, Sanders 


the Legatee, have Relation to the Tefta- Caſe. 7ide 


tor's death, yet ſo that if tne Executor be- 


Plow.co. of 


Treſpaſs 


fore his Aflent to the Deviſee of a Leaſe againſt 2 


committed Walt, now the action of Waſt 


Stranger *0P 


taking be- 


ſhall be brought againſt the Executor fore Aſents 


in the Texuit tor the Waſte done before, 


and not againſt the Deviſee in the Te- 
net. 

But put the cafe that the Legatee bes» 
fore the Executor's Aﬀent granted the 
term to FS, now if toany purpoſe this 
Aﬀent (tall have Relation, it (hall cer- 
tainly ſo be to make good this Grant, as 


making the Legatee to be eſtated, and 


conſequently able to grant before the 
Executar's Aﬀent : yet doI not find any 
opinion or reſolution in the Point, but 
find it debated at the Bar in the late 
Queen's time between Puckering and 


Egerton, in the Caſe of Adminiftration 


granted to A, after her Grant of a free 
Term left by her Inteſtate Husband 3 
but T find no Reſalution therein , nor 
perhaps wants their material difference 
betwixt that Caſe and the other 3 
Aa 3 tor 
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the Office of 
for there the Deviſce had at leaſt an in» 
ception of Title by gift of the Owner, 


wanting only a circamfiance of Aﬀent to 


perfe& it 3 but here this Woman till Ad- 
miniftration had not ſo, unleſs, perhaps, 
the Statute 21. of King Heary the 8th, di- 


 reding or enjoyning Ordinarics to grant 


Adminiſtration, ſhal] amount to a kind of 
Title ad rem, though not yet ix re, But to 
return to the Point of Aſſets; Where a Re- 
verſion is granted by Decd or Fine, it the 
Leſſee a good time after do attorn, this 
ſhall have no Relation to the time of the 
Grant 3 ſo as for Waſt committed or Rent 
grown due between theGrant and Attorn- 
ment, the Grantee can have no remedy. 
Therefore it is good for him who buyeth, 
or hath any thing of the Gift of a Legatee, 
to have the Aﬀent of the Executor before 
the Sale or Gift well teſtified 3 or if the 
Afﬀent be not had till after, let him take a 
new Gift, that he may not reſt in a doubt- 
ful caſe : for beſides the Premiſſes, that 


| great Legift Sir Edward Coke, when he 


was a pradiſer (to Mr, Stubbs of Nor- 
Folk) for his Fee, gave his Opinion, as I 


Have been confidently informed, that 
where a Leſſee for years being outlaw- 


e£d did grant his Term) and after reyerſed 
p E the 
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the Outlawry, this did not make good the 
Grant by Relation, it not being in the 
Grantor at the time of his Grant. And s 1 
this hath much afhnity with the princi- 
pal Point 3 «for there, if the Relation 
help not, the Grant.is not good from the 


Legatcec. 


Divers Caſes of Bequeſis conſidered and 
expounded, 


FF a Termer of an Houſe bequeath his r4 E:3z-Dys 
Houſe to B, without expreifing how 370% 
long, he ſhould have it, he ſhall haye the 3: Es. 
whole Term and number of years, So of 

_ Land. 

Alſo of the name of the Houſe, the 
Orchards, Gardens and Backſides do 
paſs - yea, if the Houſe with the Appurs 
tenances be bequeathed, thereby the 
Lands belonging to the Houſe, or uſed 
with it, do paſs, though yet they would 
not- ſo do by ſuch words in any Leaſe, 
Deed, or Grant, Yet by ſome Civilians, Sn. $y/v. 
or Canonifts,the Orchard belonging to an *** 
Houſe ſhall not paſs by the only Gift 
of the Houſe, without ſome words 
ſhewing the intent of the Teftator ſo to 
Aa 4 be, 
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be, or except one Gate or Door lead a9 

well to the Orchard as to the Houſe : but: 
ſome other of them hold, that it doth paſs 

without any ſuch help of circumſtance, fo 

as it be adjoyning to the Houſe, 

If a Leſſee for years give his Term by 
his Will to A, he ſhall have it without 
paying any Rent, for the Executors ſhall. 
Pay it for him, as I find in the Summitt ; 

| but againſt Reaſon, methinks. + 
Jbid,ut ſp Tf one bequeath his Indenture of Leaſe, 
his whole ſtate in that Leaſe paſſeth. So 
if one bequeath his Obligation or other 
Specialty, the Debt or Duty it ſelf ſhall 
go to the Legatee 3 and by the Canon or 
Civil Law the very AQtion it ſ{clt paſſeth, 
114. ut ſu?. iz. as I conceive, ability to ſue the. 
Debtor in his own name : but in our 
Law it is-otherwiſe, the Suit muſt be jn 
the Executor's name, for a Debt or thivg 
in Action cannot be afligned, except by 
Yet43E.3. orto the King z and only at the Common 


I 2, 13. it is 


2dnicted, LAW is the Debt recoverable 3 but the Spi- 
mag ritual Court may force the Executor to 
al Goods, ſuc, or let his name be uſed in the Suit, for 
= Debrs and by the Legatce. 
have : bury If one bequeath all his Moveables, 
reftinginac- Debts due to. him are not bequeathed, 
© * nor Corn, nor Fruit growing on the 
ground, 
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| an Executor. | 
ground, nor Stone, nor Timber prepared 
for Building, as the Canoniſts and Civil 
ans hold. 

On the other fide, if one bequeath the 
moyety of all his Goods, the Legatce ſhall 
have only the moyety of that which re- 
mains after Debts payed ; for that only 
3 is to be accounted the Teſiator's _ he 
3 hath #ltra es alienum. 

3 By a Bequeſt of all Utenſils or Houſe» 20.359.s, 
hold-ſtuff, Plate nor Jewels are not given, Dy; 53D7- 

If one bequeath to his Wife all her Ap-. Sum. 5ylv. 
parel, ſheſhall not have, as ſome Civilians 236- 
ſay,her Ornaments of Gold or Silver ; by 
which is meant,asI take it,Chains, Jewels, 

Bracelets Rings, &c,But others are of con- 
' trary opinion, except they be {uch things 
as are not lawful for her to wear. 

It a Bed be given by a Will, Venit orna- 1634. 
mentum ejus, (aith the Civilian, that is,the 
Furniture thereof paſſeth, viz. not only . 
the Bed, Bed- ſtead. Bed-cloths,but alſo the 
Curtains and Vallans, as I take it, But I 
think that by gift of a Coach by Will, the 
Coach-hborſes paſs not 3 yet perhaps the 

\ Furniture of the Coach- horſes may paſs 
as appurtenant to the Coaciutor fo I think 
they ſhall do, rather than by Requeſt of 
_e Coach-horſes without the Coach. 
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Ibid. 


- Tf one bequeath to 4 Meat, Drink and 
Cloathing, or Aliments ; he ſhall have, 
faich the Civil Law, alſo Lodging, Habitas 
tion,and all things neceſſary for the main- 
terjance of life, viz. asI take it, Fire and 
Waſhing, &c. | 

If one bequeath to his Daughter ten 
pounds a year for her Apparelling,and ſhe 
demandeth none in four years 3 now ſhall 
ſhe not after that time have the Arrerages 
of this ten pounds by year for the time 
paſſed. 

If a man bequeath one of his Horſes or 
Cows, not naming which, to FS, heis 
to chuſe which he will, © it be not the 
beſt of all, faich the Civil Law : and per- 
haps the mention of that exception grows 
out of refpe4 to the Herriot,. which the 
Lord ſhould have,or the Mortuary, which 
the Parſon ſhould have. 

A man {bequeathed thirty pieces of 
twenty ſhillings to 4, twenty to B, and 
ten toC, to be had in ſuch a Cheſt or 
Casket, and it is found after his death 


that there be but thirty in all in that Caf- 


kew or Box 3 now each: ſhall be abated 
ratably, faith my Summiſt, fo as A ſhall 
have fifteen, B.ten, and C five; and this 
ſtands with good Reaſon and Juſtice 3 * 

| 5 


Meets = earns apes : 
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an das, 


f cach hath a proportionable part. And 
it were reaſonable that ic were by Par- 
liament eſtabliſhed. for Law, that all, both 
Legatecs and Creditors, ſhould be payed 
| in like proportion, where the State will 
not ſuffice tor tull payment of each, rather 
than that an Executor ſhould have power 
to pay one all, and another nothing : yet 
if the Tefiator left ſufficient to make 
good all thoſe ſixty pieces bequeathed, 
Duere, if that which is wanting in the 
Casket ſhall not be ſupplied and made upz 
for if the Caſes following found with the 
fame Author be good Law.it ſhould ſeem 
{o to be. 
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If one, faith he, bequeath to 7 5 that Sem. 5% 


which is another man's, and whereto the * 
Teſftator hath no right 3 then ought his 
Executor to buy it, and give it tothe Le- 
gatee, or cle fatistic him to the full value 3 
and this, not only by the Civil, but alfo 
by the Canon Law, and 2: foro 'Conſeiens | 
tie, laith my Author. 


Again, If 4 bequeath to B ſuch an 184.287: 


Horte by name, and after (ell away that 

Horſe, and dieth ; z Now 1s his Executor 

| bound to anſwer the value thereof to B : 
and if the Teſtator, after his fale of that 


Horſe, had bought another, and _ 
im 


(| 
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him' by the Game name as the firſt 3 now 


 ſhallchis later Horſe paſs to B, ſaith the 


Book, except it can be proved that the 
Teſtator ſold the former Horſe of purpoſe: 
to revoke his Will touching that Bequeſt. 

 So,again I find, that if one having but a 
moyety or one half of green Cloſe, or of ' 
a Stack of Corn, or other Chattel, doth 
give the whole, (o as the words be appa» 
rent to reach to more than his moyety, 
then muſt the Executors buy out the o+ 


' ther'spart for the Legatce, or give him 


Iþid.,2842, 


the valuc:but if the words be but general, 
ſo as they may be reaſonably ſatisfied with 
theTeſtator's part,no ſupplyſhall be made. 
So alſo it one, having Goods in pledge, 
bequeath them, it ſhall be conſtrued to 
extend no farther than his right. 
A Bequeſt is made of an hundred pound 
to be payed at a future time, viz. divers 
years after theTeſtator's death;a Queſtion 
is made by the Summiſi, whether the pro- 
fit of the money in the mean time ſhall 


.g0 to the Legatee, or the Executor ; and 


hereſo]ves with this difference, if the day. 
were given in favour of the Legatee be- 
ing an Infant, who could not ſafely re- 
ceive-it any ſooner, then he ſhall have 
theprofit z but if the reſpite of payment 

| Were 
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. to his Executor for payment of his Debts, -33** 


' 'years profits might ſaffice to fati 


Executor of the firſt Teſtator. | 


the Leaſes ſhall not paſs, as was held in Pong, ©: 


ET 36s 
were in fayour of the Executor,then ſhall | 
the Legatee have but the bare ſum, with» 


out any addition of mean profits. | 
If -one bequeath all his Term or Goods: 15 Ete.Dyk 


or Debts and: Legacies, it is a void Be« | 

queſt z becauſe it is no more than the Plow.Com, 

Law would ſay, if he had faid nothing, 5#* 

Soif it be generally to pertorm his Will, Co. 4b. 8. 
If one, ſeized in Fee-fimple of Land, ** 

bequeath it to his Executor to pay Debts, 

the Executor hath no ſtate of Free-hold : 

for if he ſhould, then it muſt be either for 

life, which might end by his quick death 

before Debts payed 3 or in Fee-fimple, 

which would carry away the Land for e- 

ver from the Heir, where perhaps a = 

tne 

Debts; yea then by death of the Exetutor 

the Land ſhould deſcend to his Heir, and 

not go to his Executor, who would be 


If one give or grant all his Goods, hav« By « dd od 
ing Leaſes for years as well as Moveables, 4 £.6. Bro. 


the time of K. Edward the fixth. And fo Br Fat 4 
alſo was it admitted in Portman's Caſe. !'5-Foruman 
For the word Bonva comprehendeth only or Willis, 
Moycables, by the better opinion there. poets 
| But 
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' Buie the Point in that 


caſe was pertinent 


"to this place, viz. a Bequeſt ina Will of 


Caþ.28, 


4 E.3.c.7. 
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all the Teſtator's Goods : and whether 
thereby a Leaſe for years paſſeth or not, 
was givers times debatcd, bat not reſo}- 
ved, the Judges differing in Opinion in 
that Point 3 but in another Point, which 
made an end of the Caſe, all agreed, Yet 
the better Opinion was, as I find in my 
Report, that a Leaſe would paſs by fuch 


words in a Will, though not in a Deed or 


Grant by word otherwiſe made 3 for the 
Legacies are demandable in the Spiritual 
Court, where Bona & Catalla are taken 
for all one. See alſo the Statute of Marlbr; 
giving an Action to the Succeſſor, Ad re- 
petenda bona predeceſſ, Yet an Ejed, cuſtod; 
hathbeen maintained thereupon: So al{0o 
upon the Statute of Executors, De bonis 
aſportatis” in. vita Teſtatoris, hath it been 
reſolved, and where Adminiſtration is 
granted, it is only omninm Bonornm, with- 
out {peaking of Chattels; yet hath the Ad- 
miniſtrator intereſt in Leaſes as well as 
Moveables. Oa the other fide, the Statute 
de Prerog. reg. mentioning only Forfeiture 
de Cataliis, is clearly extended to Movea- 
bles:ſo alſo in the Writ of Affize De catal- 


lis que in eo capts fuerint, and in the Writ | 
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of 


| an Executor, 
of Execution upon a Statute there is only 


the word Catalla,and not Box : and in the " H.7. 
Caſe reported by Kelway, temp. Henry the , - 


th, it ſeems Bona & Catalla were taken 
for Synonyms, or all one. Tt doth not ap- 
pear that theſe Statutes and Writs were 


alledged or conſidered of temp.Edw.6.but - 


.in Portmax's Caſe the moſt of them were. 

If one will that his Wife, or any other, 
ſhall have,or hold, or enjoy the moyety of 
his Leaſe with his Executor,this implieth 
not that theExecutor have the other moy= 
efy as a Legacy alſo, but otherwiſe as the 
Law caſis it upon him 3 no more than 
where the moyety of Fee-ſimple Land is 
deviſed to the younger Son, this ſhall not 
make the elderSon to have the other moy- 
ety otherwiſe than by deſcent, as between 


Low and Carter was conceived. But there Low & Cat- 


being a Proviſo in the Wife's Bequeſt,that 


if ſhe married from the Houſe, then, &c, bo.reg. 


Popbam, Ch. Juſtice, held, that if ſhe mar- 
ricd at all, this was a marrying from the 
Houſe ; for ſhe wasno longer Widow of 
that Houſe, though ſhe married with one 
of that Kindred, and who had no other 
| Houſe, but would dwell in the bequeaths 
cd. 
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CHAP. XX. was 
Of the Exeentor of an Executor. 


J Should be taxed of omiffion, * if 
ſhould not ſhew whether the things 
foreſpoken of Executors immediate ex+- 

F I tend alſo to the mediate or more remote 
184. aDebe Executors. Aifuredly, were I not by 
agaioft the the Books otherwiſe informed, I ſhould - 
an Executor. think it ſomewhat ſtrange that the me- 
diate Execcutor in the fourth, fifth or 
farther degree, ſhould not by the Rules of 

the Common Law fiand in like plight 
Execator to the firſt Teltator, as the firtt 

and immediate Executor 3 as well as-the 

Heir and Afignee in the thixd or thir- 

teenth degree is capable of all advanta- 

ges in like ſort as the firſt and imme- 

1+£E/;, Qiate Heir and: Allignee. And- indeed, 


Fitz, Exec#- we find both in the time of Edward the 


"5" ſecond: and Edward the third Execution 


ſued out upon a Judgment and Statute 
by an Executor of 'an Executor x and 
why he might not as well majntain. an 
Aion of Debt, &c. I fee not, But 
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rela ep ſbutic jn bearing of 
Io whoftand in in equi degree: | 


Legacies.” ' 4 © (30 
wes Carapd Inability of ſome.and p75 


tit: 1 -the paying; more to ons; and 
ſuffering him to: tdſeJels, (if anything) 
than os if the NS hap oe 
a/greater a ter k 
out of 97 Tug —_ 
or way find place- or neatneſs to! place'of 
Fee may find grezter motives of "Pre 
ing from loſs : foof Legacies,” 
The gacure of the Debts,and fo ſotne- 
tires; of Legacies, miay' be ſo different, 
as thence may ſpring aquſt r mn — 
proportion payments, to pay mior | 
than:apother; rate for rate; and ſo x 
” 


fer one t6 loſe more: tharianother.: 

Debt may. perhugs ve wie for o— 
leaſt money Jent'for Uſe- 4 arjothenumia 
money freely Jent other 
of thheritence do ghtY/uroth 
a Leale, Charcels ws 'Moyeables,  cort 
the Exccutor. The/f6r# merits thei 

reſpe&; next thit ſeen] then uþ 


and the laft the moſt. But where without 
any of theſe motives there is not equali- 
fy held in the payment, peccatur (as I 
think) in Confcientiam, But.let every one 
ſtand or fall by or to his own, or to him 
who is greater than his Concience, | This 
equality Saint Pax in another caſ2 re- 2 C,?.r4, 
commends to the Corinthians. And Sofo- 
mon, whilſt no incquality appeared in the 
pm of right, ſhewed his diſpoſition to 
ye made an cqual diviſion of the Child 
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between the Mothers, who were joynt 


Claimers and Competitors for it. | 
"See more of Conſcience, Dofi, and Stud, 
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APPENDIX 


TO THE 
Oxricet and Dury 
OF AN 


EXECUTOR: 


WHEREIN 


Are contained the Natures of Teſta- 
ments, Executors, Legataries generaland 


ſame Briefly Methodized for the life of 
al Perſons concerned. 
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"His little Efjay whith is here 
i added by way. of. Appendix to . 
ohe Office end Duty of an; Exeentor, 
, contdins\ in it many thikge-whitch 
hawe not yet been Common, ener ; 
for Method or Uſe: For firſt you 
bave the things defined , aud: T4 
the Uſe of wh with apt Coſes in 
Law thereumo applied. -[r alſo Þews 
what a — is, who are capa- 
| ble to make one, and wkes things may 
paſo ly what things may paſg 
q by 
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to whom : ; the Forms of” Teſtamen ts; 
what Perſons may be tapable of Exe- 
4 ip, or Legacies; : the F 
 Exeac fors 5 bbetber better ts accept 
or refuſe Executorſhip ; ; of ding 
aries; of Accounts, how Teſtaen : 
| keceaawodd., Ademption” of Lega-. 
cies; 8c. ded alſo are introdu- 
ted fame Obſervations on: the: New - 
ono of. Adminiſtrations;: and diftri- 
"bution of | Reſiduuims by the Statute 
made the 22. year of His Majeſtic's 
| Reign, by all which if tbow Ang 
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AN 


APPENDIX 


'T-O THE 


-Orrice ad Duty” 


'ESNECUTAOKR:; 


Teſtament differs from a Teſtawink; 
ft Will in the naming 
an Exccutor ,- and it is 
thus defined: Teftamen- 
' tus oft voluntatit Hoſtre 
ju ſententia de eo quod 
pipe morttnh ſuam fieri voluit. 
; one demand of B who hall be his ; 
Executor, and he name D; orif B 
I can to make D my. Executor, yet D 1s 
not Executor, unleſs it be proba le* ay 
A 2 
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Codicil, 


Legacye 


Bb had at that time animum teftandi. 
+4.is compelled. by fear or menace, 'or 
urgedby Violence to-make bis Will, this 
is void, yet a modeſt requeſt to one to 

make bis Will, is allowable. | 

If any perſon refer his Will to ano» 
ther to declare and name an Exccutor 
for him, and he do it, this is void. 

A Codicil, is like a Boat tied to a great 
Ship: there is no Executor named there- 
in, it may be written or nuncupative 3 
made before or after the Teſiament,; or 


by one dying inteſtate, and perhaps long 


before his death, and yet it may be good;  - 
for being made before a Teſtament , it 
will be good, unleſs it be revoked by a . 
Teſtament, or be contrary to it. 

If two Teftaments be found, and no 
knowledge which was made firſt, and 
they differ bath in matter and circum- 
ſtance 3 . both ſhall-be void 3 not fo of a 
Codicil unleſs the one impugatheother. 

Things given and delivercd by a Te- 
Rator in his life time, are no Legacies. 

A named B his Exccutor, who. can- 
not or. will not intermeddle ; Admini- 
ſtration muſt be granted by Statute cxm 


tellamento. annexo, which makes the Lega» 


cies thereby geen: duc both by Law —_ 
{ E 
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the office his 1) Excetwtor. 


the cuſtom of England. But the civil 
Law holds the contrary to this. ' ' 
A rs Corn growing or Goods 
unto-one: A Stranger will not ſuffer the 
Executor to perform the Will , he (halt 


ſac him in the Spiritual Court. Contra 
if a Stranger take the iTeftator's Goods 


from the Exccutor, there he may have 
an Action of Treſpaſs at the Commoti 
Law. 

A' Teſtament dated at Cane in Nori: 
dy,and proved afterwards in England is 
good, Legacies are to be recovered in 
Court Chriſtian,ſoif a Termor deviſe his 
Crop or Goods: But of Franktenement or 


Inheritance, the Legatee may enter with» 


aut further Aſſignment. | 
A bequeaths Goods to repair the Fa- 


brick"of a Church, it they be detained: 


they muſt be recovered in the Ecclefi aſti= 
cal Court,fo muſt a Wardſhip andChattels 
real -when bequeathed, be recovered. 

' #* charges his Executor to pay his 
Debts, the Creditor in refpe& of this 


charge may- fue in the Eccletiaſtical 


Court.” So if an Executor be char 
to build a Grammar School, and he neg- 
led it. 

— Among the Ancient Roma 15 there was 
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| $olemn Te- a'Will;; called; a -Solemun by ode 


was proved. by ſeven. Witneſſes, /and-alli 
theix, Scals affixed to it 1.-or eHe it was 
deemed: yoid ;; but now two lufficient- | 
and gredible Witneſſes luffice oyiogh] 

1n a Deviſe of Lands it-mullt be in, the. 


life time of the Feſator and in writing, | 


Burt of..Land deviſable-betore the+ Sta» 
ture. the, Teltarrent - is good if it hopes 
bablc. 

One dying inteſtate, 'the Widaw'or 


next of Kin {hall have: Adminiſtration 


See the Star. 21'H,$.5. but ſee allo 31 
E; 2.1.4. but thelc;axe wo altered by; the 
late.Statute made in his now Marley: 
Reigh. . 

Teftaments writteis by others: heing 
rcad-ang allowed, betoxe the Teſtator \are 
good, ox it a Notary /take brick Notes 
and. wfitc them in;form at Jatge, and the. 
Teſtator dic bcfore he-hear. it read; yer it - 
is good to-pals Lands and Tenements. !:... 

Lands will not-paſsby- Nuncyipatve 


Will by. the St4e.'32H, $.yetin Burgage 
tenure it may be the contrary. i 


A Tcſtator- writethi his Will with his 
own; hand ,- or cauſeth it-to be written in 
his preſence, and after ſhews it''to wit- 
peſſes, apd then ſealing it-vp, ſays, This 
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imp lad wit thiv'wibe- A Te- | i] 
Gamignes bur its neceſſary fu witnel(- Wh: 1: 
{es write their narnes on the backſide. a | 3 
::Teftator ſays fuelv a one naming B, | 
hath bis will i in keeping , and'after dies, | 
B: produceth-a Witt and is ſworn to it, 
yer-/ hemuſt prove K at leaft commny! 'for- 
m4, or if put to: it per-toftes, who can 
provethe hand andother circumſtances: 
Beſides them theve are Military or-Pxi- —_— 
viledged Teſtaments, and: thoſe of three 
ſ{ovts;” | 1. Among, Souldiers, they- ray 
have two and both good according 9 
meaning, theſe Souldicrs were anciently 
divided intothree Kinds: 1. Milites ar» 
mati., 2, Milites ' Literarii , 3.'Melives 
caleftes, that the Mlites armani, che aQive 
Souldiers had this privitedge is not tobe 
doubted : but the 25 Milizes literariiwtthis 
b were Doctors of the Law, and the 3+ Mzr- 
2 lites eubefter, who were Divines were but 
3 metaphorical Souldiers, and it hath been 
xieoninued doabt "whether they onght 
tohave this Priviledge. Bs 
The ſecond fort of Priviledged Teſta- 
"ments is called Teftamentrom in Liberoy, 
and in ſuch caſe where two Teftaments 
"ate found', and the firſt is to theſe of . 
Children, this will not cafily be ayoided : 
A 4 by Wh 
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ers, unlef apr 409. pg * xectal 
reyocation,, or'elſe. it be made in pior ue» 
ſu5, or upon ſome great diſagreement, 
that had-'of late happened between; the 
Father and Children. But if two: be 
found of one date, and the one favours 
Children, and the other hath a-contrary 
 faceor deſi ign,thatthat fayours the Child- 
ren , {hall have the more favourable. al- 
Jlowance, becauſe it carries the Eſtate to 


| "I blood, which the Law is very tendgr 


-The.chixd fort of Priviledged Willis 
Ad Pras: canſas, whereby a Legacy being 
gon to young Qrphans, Widows, lame, 

ifcafed, poor, needy and miſerable per- 
ſons. ox to Hoſpitals , -Churches, repair- 

<a lees, Cityewalls, &c; Thele prt- 
-Vitedged: Teftaments: may be written 
ved Charadters, Fi (gures, Language, 
Cc, 
, Teſtan eat. ad pos ſus found | 
nes led, unleſs there be a politive progf 
Oct the ſame,ſhall be preſumed 
done MN tr F and {o Fonlee 
quently-good,.. .. : | 

* Tang Teſtaments are found: 141 Intey' 
i my 2. Ad ping uſic > both "ar 

te, 
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the ofcrsf a ax Exventor.. 

flate j of theſe the' firſt ſhall. be judged = 

hogd., becauſe the Children have a firſt 

' xight, & jure. Jucceſ tons ſhall be ad- 
mitted. 
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155 CEÞ MP = FL 
"What Perſons may make a Teſtament. 


N One under twenty one years of Age chilixen. | 


may deviſe Lands, Tenements, or 
other Hereditaments: But of Goods a 
Boy at fourteen , and a Girl at. twelve 
may. diſpoſe, but not before; though ad 
þios wſus : nay in truth it is voidable be- 
ing ſo made in Minority, unleſs (if when 
they come to full Age) .it be confirmed, 
forthen it will be good. 


| Mad arid Lunatick perſons catnot diſ- Mad and 
poſe of anything during their Madneſs -unztick 


and Lunacy, though ad pios vſas : but if 
they have lrcida NI, it is held 0+ 
therwiſe, | 
A being compos mentis, makes his Will, 

after he becomes 19# compos, and during 
that incapacity would 'diſanoul it, this 
will notavoid it; tor the firtk Will ſtands. 
good... And here note, that every man 
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| LE  fanityof mindorto ſet forth the we 
BS; 1 | _nable faculty, For a Parrot - may | be 
| 38 | caught ſignificant words, yet none- will 
[i my. aver ther to proceed frotn an inſtin& of 
"ns | _ reaſon, no more than they: can aſſert Ba+ 
laams Aſs a reaſonable creature , becauſe 
by -miracle it's mouth was opened to rea- 

at _ fon withit's Maſter. | 
MITE, _ 2 amen, © An ol Man, who's fo ſuperannuated 
PEER4 | thitbetus forgot his own" name, is held 
BE-3116-1 - 34 unfht to make a Will, 50. a Man 036- 


| 4 Ls 144 tremis. . | 
+13 ng i] agintains The old Law of Slaves and villains, 

lt: | - : was this their Lands,  Goods' and 
Wart -: ; Children gotten by themſclves , or'given 
| 20 BETTE them by others, were all in bondage. For 
{1% 18 | whatever ſach a bondſlave getteth, it is 
TITRE his Lords for if a Villain make a Will of 
"i his Lands, or Fenements, or Goods, and 
bf Eh the Lerd enter before the will proved ; 
'Þ | _ the Will ſhall be void; and: the'Eord 
'T Dy ſhalt have them: © But this! Laws 


(though not abrogated) yer fo long dil: 6 
_ uſed. that if isof no force. hs |: 
Priſoners. If a Man be condemncd co perpetual 
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% Onmen Sa amd - 
: carinor. thake a Will 3- Bur a Priſoner for Kh 1 
| "may, 40 it: be not to defraud ba!” - © 'F 
ditors.. F) 

ahi Woman Covert cannot deviſe , ca. 8 
_ Lands; Tenements, or Hereditaments, ,wm © / © | | 

neither to her: Hasbind: or any-other 5" 2th | 
£:-Not.to her Hysband for theſe reaſons. _ ':4 
i. For that. may-be-in prejudice of the : 
Heiz./; 2. Albeit ſhedid of fece will, and 
without conſirajnt,for the tye is not ap- 
parently_ taken: off. 3. Although the 
Will were made: before Marriage, for a I* 

thei/Teſtator muſt be in as good power at' s i 
the —_ death as of the making the s. 09 
. Wilk:i4;.1f the: Wife . make a Will 
during : ppmateuon, and then ſurvive: her- 
Hu$Sband, this is: luppcſed void ,. unleſs 
ſhe-coptirnyic afcer-the: Husbands death; 
Byt' if; ſuch Will// were made+ before 
Marriage by her, and. he ſurvive, - that 
wil b&good.. - 

:She may dot deviſe Goods ad Chat- 
rel: without  confent of - ber Husband, 
but; by þis licence: peradventure ſhe 
mays” 

'In Owe few coles 2 Feme Covert-may 
makes a Will] without her  Husbands 
Jicenge; as full an Empreſs: or Queen, fo 

A 4 AG it: 
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his lity..» 2... W os wer isdue” 
to = whereof the' was ng poſ- 
ſeſſed during the coverture z neither: may 
the Husband bequeatha/choſe in-# &ion, 
as an: Obligation , &c..which' he* hath 
anly in the right of his Wife, if he be nor 
joyned with her, or.the property altered 
aiter Marriage. 3-- A:Woman' betrothed 
toa Man, may before-cſpouſalsmake'a" 
Will. 4. If a Wife. be Executrix to 
another, ſhe may diſpoſe of thoſe goods, 
elſe might the next of: Kin have admini- 
firation de bonis nom adminiſiratis of hew 
Teftator , for where an Executori dyes 
inteltate, the Teſtator from that time is 
deemed to dye inteſtate. 

A Wife may appoint her Hinbandi ſhow 
- Executor, but ſuch: Wile is eo noe | 
from. making {ucha”Willtwo ways, 
Unleſs ſhe appoint an Executor, her W al 
will be void. 2. If ſuch Wife have any 
Goods as Legatary from the Teſtator, 
and which ſhe receiveth as Legatary, not 
as Executor, they are hex Husbands, art 
ſo not by her deviſable : alſo increaſe" of 
goods during the coverture which the 
Wite has as Executrix, as Calves, Lambs; . 
and the like , the ſame: redound to che. 
Husband and not to her, © 


z ' 
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on axis deemed to accept Goods as ' - 
tary, not as Executor, unleſs by Proteſta- ” 
tion or ſome other means , the contrary | 
appear, for it is her better Title and more 
free 3. yet this is according to the rule of 
the civil Law , but not agreeable to the 
Law of the Land. 
Tt a Husband be bound, or do volunts- 
rily lcence the Wife to make her Will be-. 
| fore Marmage,and (he make two or three, 
the laſt is that muſt and. 

A deaf and dumb perſon, not knowing | | 
what a Teſtatnent is, cannot make a —_—_ [ 
Teſtament, but if he 'were not deaf = [- 
partu & neturaliter, but he. became after- 
wards deaf and dumb by accident, or 
otherwiſe, he may do it by ſigns , but it 
will be better if he can write. He that 
car ſpeak could once hear , Ergo, he may j 
make a will. 

.- Durnb and not deaf, may make a will 
by (i igns, ſo as the ſame be well ktown to ; 
witneſles. MM | \f 

A blind Man, may make a Nuncupa- Blind; «+ | 4 
tive Will, ora Teſtament in writing, if it 1 Y. 
be xead to him, and he declare he heard F: 
and-underſtood it. | | 

A Ro convided of High Treaſon, Traito?: 
Eanfiot 


a OBA + ay Ar Sant 5; EDI 


. as Ge 4A Db dr af Bets . 


006 Fr A SEE IR” VO OPT I" III OC TOON. TOS ono a 
by MA + Ki , . ve ANT «, DT ERR < 
- « »/Oh EY Wt 7% DS om 00 Li A B00 Hap aKdICS J 2 
by OOO EE a <$6> X\ I + © ; « 
angie oif= cus 


| ae tendered MEN ce noun oor unde ans, He ns ven Ro inde 
RD " . 
, . 


felted = hisEftaret 
nal whatſoever. © 
Pardon, Orere, at Wn may 40: 
Feons forfeit their tives , Goods and 


Chattels, and the profit of their Lands 
fora Year, Day and Waſte : and after the 


King hath had annum, diem & vaſtum, 


the chief Lord of the Fee ſhall baye it, 


exceptim the County. of Gloxctfter, where 
the next Heir after the Year*arid Day 
ſhall inherit ; and in Gavel- kind Lands 


' where they 'deſcend equally to Sons, and 
'for default of Sons 'to' x oe! ghtets in Hike 


manner : And there it is 5 The F ather 
#4 the Bortgh, The Son to the Plong hb, 'So 
that Fdlons cannot make Teftarnents' of 
what'the Law hath made 4 prior difpoft- 
tion. But if a'Man be indicted of Fes 
Jony. and dye before conviction, he' may 
deviſe his Goods and Lands , or if upon 
his arraignment heftand mute, his Goods 
ſhall be confiſcare, but he'may Yeviſe his. 


. Lands. 


"For" x Felon © #tainred ' #t "the" time 


of the Fat comtmirted, in fuch-caſe it is 
tobe regarded itt reſpect of his Lang * : 


AS "lad ods 
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ſoize:before conviction. 


: A-Heretick/doth not forfeit his Lands qcre..s. 


villels he be executed, nor Goods unleſs 
he be convicted and delivered over to 
Lay»mens hands, yet if he be but excom- 
muynicate, he cannot make a Kean 


who having once been Chriſtians —_ 
their profetiion., and become Jews 'or 
 Toerkg;, and fach an Apoliate was Falian 
the Emperour, who from thence had the 
infamous Sirname of , The Apoſtate : 


2. Suchis being ſubje& , refuſe to obey * 


the command of the Ordinary or Supes« 
niour, 25 our now Sedaries and Noncon- 
Formiſts, 3. Such as have cntred inito 
Holy Orders, and afterwards throw. it 
off, and become lay in habit or profeſtion, 
and. theſe arcall xeputed as bad , iff not 
worſe than Hereticks. 

- A Sodomite,qui peccatum inter maſen- 
los & contre naturam cam femina, is bar- 
xed to makea Will, although he be not 
convicted. - 

An - Outlawed: perſon is ont of the 


ptoteRtion of the:Law, and all his Goods 9tlws 


_ and Chactels areforfcited, bethe: cauſe of 
gf ps Action 
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veicher he Sheviff NOT r thee weak can © 


Apetatas are of three: forts. » Such Apoſtate 


Sodomitei 
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Petr he hall ori ods an | 
but in Action perſonal the coumary; i ir 
any Errour or difcontinuance- be in the 
ſuit or Proceſs whereby the Outlawry-. 
| becomes reverſable, as where.the party'is 
beyond the Seas 3 where three proclama- 
tions are not made, whereof: one in open 
Court, another at Quarter-Seffions , and 
athird at the Church. or Chappe t-door 
where the Defendent dwelleth z or 
\ laſtly, where the party hatch obtained 
his pardon. 


|  fiettreans. \» OnEat the very point of death ; if he 


be of good memory, | though you can 
ſcarce underftand'' what” he ſpeaks .yet 
may make his Will, and it ſhall be good: 
A'written. Will is brought to a fick 
Man, and he is asked if that be his Will, 
and he anſwers yea; this' Will if it were 
written by the ſick Mans privity , or di 


_ recQions it will be good . otherwiſe it is 


* held contrary. 

Ecelcliaſtical perfons are cither Regular 
or Secular.; The Regular are Monks; 
Friats, &c. Andif-ſuch a Regular Clerk 
make his will at his entrance'into Relj 
on, it-muſt be then alſo proved ; and the 
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"(im maſt « entemas cif he were HE 
ally-dead 3 for-he-is accounted dead. in - 
Lawin reſpect of his Vow, agd there- 
fore totally difdbled to make a will af- - 
terwards. The Secular are Biſhops, 
Vicars,&c. and theſe may make i will;: 
fo as the'Goods they + diſpoſe thereby. be . 
' not held by them in right (of their 
Church : - for-they may: not deviſe the 
Fruic of Trees growing on the -+glche. 
Mowbeit Corn growing upon the glebe 
. belofigs to him; his- Executor or Admis 
niftrator; but 'of 'other Fruits , Tythes; 
Oblations and Emolamevts,the next)In>- 
cumbent. ſhall bave.them towards-pays, 
ment of his firſi-fruics:. and it he app 
Ww >= Nena, VR Rab E 
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BE - mth; 1. Of Landr.' *2. Of iGoods, | 
wet. | ant. Chamble: And: of | the tuition of”: 
| _ » Chiltwen, to whom and how OD. 

| _ or commited. TT 
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' ::Ntds are deviſablezeither by Cuftoi! 
108 by Statutes '' By Cuftom; ach: 
Ae Ix. kind Lands, (i. whieh-are not” 
| 4. - cotifmned only/tg Kerntyvas hath been'or-. 
'  _ - . rogkouſly held fromthe Grant of Willimns 
Sil 3 ; the Conquerour)! Andonc ſired theteof” 
8 ETON may give or ſel] them: at his own plea- 
; ſure: neither are - they forfeitable for 
#9; 48650 | Felony , according to the Adage, The 
es | Father to the Bough, The Son t0 the Plough, 
2. Lands had in 1 Burgage-tenure y 
Cuſtom ' deviſable in- divers- Cities and 
Burroughs, And ſuch Land may be 
given in Fee-{1mple, Fee-tail, for Life, or 
Years, ſo as the Will be enrolled before 
the Mayor, neither js it needfol to have 
it written according to the fort of the 
. Statute of Hex, 8. tor that the Land was 
deviſable 


deviſabl bes tha biatire and is 
kind of a Socage-temurc./ | 
:+/Citjzens, Burgeſſesand Free.men., ray 
deviſe their Lands in Moertmain , which 
others who have Burgage Lands roay 
not do, otherwyle there is no difference. 
' But joyntenaut of Burgage-Lands Caui« 
not deviſe his part, for it. will paſs by 
furvivourſhip. ; 

- The Cuſtom of deviſing Lands to 
Frogs reformed by, 27 H.8. which {ee 
at 
whereby Lands may. bedeviſcd. 

 ' having Lands in Socage may. ts. 
viſe all except he have Lands of the King 
of, others in Knight-ſervice, but in ſuch 
device there muſt be reſerved: primer 
and fines for alienations, ſuch-as 
ſhould have been, in cafe the Land had 
| been altered orſoid. 

If one hold.Lands in Soca; and 
other Lands in'Knight-ſervice ., he-amay 


deviſe -a]l his Socage Lands, and\two 


parts of thoſe in Knight ſervice, reſer- 
three parts for the King ar other 
Lords ofthe 5, Ko GerTRec Lands for 
Wardfhi 
vin effect 


now out of doors, 


Wo there be 'two joyntenants or. more of 
BÞ 2 | Lang 


' As. alſo :the Stat. 32 Habs 


; primer ſesfin, &c« but us 
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His Coffers, and: he have: no Coffer', on. 


vicher r bay them, or ra—_ _ m 
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"ratios pie qeemparynt 
Heirſhall bein warddhip. TY 7 LES . 
Lands, Tenements, Rents and+oth 
Heredicamentsin poſſeffion, reverſion of - & 
remainder may be deviſed as before..,.'... 
- Of Goods and Chattels all "may. he * 
deviſed , yea as . well things extant as ' 
things not in being at .the time-of the - 
device, or during the Teſtator* 5 Life, an... 
Corn annually growing in fuch Land; all © 
Lambs coming; of ſuch a flock , depaſtus.. * 
ringinſuch a Field next Year  butif nas - 
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£ ſuch Corn or Lambs be 3 it is void, , » 


By common Law 3'If A. grant, B.- **+ 
an arinuity. of 107. to be. taken ogy, - 


,out of, his Lands in Dale, and the have 
none there : in both theſe caſes Oar 7 
for. is chargeable. ff 
By a deed of Gift made of all Goods, | # 
and Chatrels , yet dchts. or things ine" ; 
aGQion paſs not: Contrary it is of a © 
deviſe by a Will ; for if a debt, or thing *+ 
in- action be ' given to A. the Tecliatox 7s 
may make him Exccutor only to that, - 1 
and '4.; may recover it in his own nate. | #.. 
If ' a -man bequeath- another' mans * $\ 


Goods, by the Civil Law, the Heir, muſt: 


PRs, he Oe So an Pxecutor. 
all i& to the Legatary. But both by the 

pmmon Law , 'and Law Ecclefiaſtical 
* uſed in this Realm, ſuch a deviſe is 
" judged void. | 

There afe ſeveral ſorts of Goods which 
--are ſaid not to be deviſable, as 1. Such 
- as man hath in the right of his wite, 
' vis. Debts due to. her, or things in 
-ACQon , or Chattels real, as Leaſes, for 
+ Ffter the Husbands death, they return to 
.. the wife. 2. One may not deviſe Goods 
, which he has joyntly with another, no 
hough he make the-other joynt Execu- 
or yet he (hall not be chargeable for 
«thoſe Goods, but adjudged tov have 
'#hem. as ſurvivouf. 3. Neither _.may 
Fohe bequeath«hoſe things which he hath, 
Las. "Adminiſtrator to another , for he 

mehr not to convert” thoſe to his, own 
ul en to pay the Debts and 
" Eegacics of the Deceaſed, and to diſtri» 


DHound © be accountable. ' 4, Albeit, 
t 1 Hulbad of an Executor may 
*udainiſter Goods of the firft Teſtator, 
«yet fo may notthe Execufor of an- Ad» 
" iniſtrator, but there muſt be a particu- 
ar: Adiminiltration of -them granted 2 
Alban Exccutor may appoint an Exe» 

Ts B 3 Cutor 


W.. 
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wt 2 cutor of tho firſt Teflator's Goods; F 
7% OR may+ not an Adminiſtrator. Howbeit, 
i . an Executor cannot. give away the Goods 
EL of- a Teftator, ro more than may 'an 
ws 8 2 Adminiſtrator, for they are. not. proper- 
| . ly his, but he muſt. accompt for thera. 
5. Goods of the Realm, fuch are the 
Crowa and the, Jewels thereof, are not 
deviſable.'6. The: Makter of a Golledge, 
the Mayor of a City or Burrough may 
not-.devife things which belong to the 
Burrough, City, or Colledge 3 {ot is alfo 
644 | of an Hoſpital and Church goods; 
| (excepting upon the glebe growing, } 
q | | 7.. Goods de jure, belenging, to the Heir 
are not deyilable, asTrees growing, the 
1; PHEWS Heir-loom; eg | . 
; 0 Bb - - Tenant in zight of his wiſe, Fows 
Lt ; Lands, and bequeaths the Com , "the 
3 FLY | Legatary ſhal} have it, and not the wife, 
32 18 | otherwife it is of Corn and Grafs not 
* {cparated. | 
. . Tenantin Tayl inahes Leaſe for Life 
to: A. and dyes, the iſſue in Tay] recover 
Land againlt A. being ſecopd i in_ forme 
don, this is loft: Ly 
+4. hath a Daughter wil ES Ts 
Wife grcat with child of a Son the 
wk enters and ſows the TR. 
TG 
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ther (hall ieap), Fi dOTAAL beiibork 
before reaping. time; But if - after:the 
ſowing of Corn and-;: before ; the'Son 
born, the Mother recover Dower againſt 
the Dau and. the ground ſown be 
albgned to h&t in Dower , ſhe ſhall alſo 
have the Corn, / -. 

Windows, Tables, wainſeot; Benches, 


- 9: 6g + ' _— ng ay : 


Wi dows 
and the like, fixed'or mortiſed in: earth 9 


gonot to the Executor, but to the 'Helr, 
for they are parcel of the Freehold and + 
' to remove them is waſt 3 Alla - Furnaces 


nd Ovens, ſet in Mortar or Stone'do 
Lie to the Heir, 


Concerning the-afligning of Tutors Or Guardian. 


Guardians ; and the diſpoting of Chil 
drens portions during minority. Divers 
Cuſtoms are in Exgland obſerved,” + 
4+ A- Father hath a paternal power and 
may appoint a'Tutoror Guardian to'his 
Child.for a time, and the cajogy Et his 
portion. 
2]? AN but the Heir: and ſuch as are: pre- 
ferned.in the lifetime. of the Parents are 
tobhave -filial} portions of the-Father's 
goods; But'if, there be no Teftamentary, 
. Tutor or Guardian, then the Ordinary 
may appoint the next of Kin, demand- 
ivg the lame, as-in caſe of, 2dminiſtration, 
mga B 4 but 
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ry may:not doit. - Neither ' can any one 
' be a Tatoror Guardian ;\-who: may not 
« bean Execcutor, ' 5: : | 
ATutor or Guardidn: may be alligne d 
{LE toa Boytill 14.toaFemaſt Child till 13, 
{3-8 and then they may have Curators of their 
288 | .,, pwn chooting.} 
If a:Child be; 2 Ward; the Cuiedien | 
' alhave him, and'al} his Lands; and 
+ offering /him a convenicgt marriage! and 
| atreaſonable age, if they refuſe-, he: (hall | 
have:-the ' value-pt:'their Marriage. 
' Which hall be <6 according to. the 
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y | 1 284 value of: the Land 7 but this is now taken 
| away, * : | 

"7 HHS "But in Socage Taiurd ; if the Lani 
ut 1 come by the Mother, the Uncle on':the 
i Father?s ſide,ſhall have the Guardianſhip, 
18 RAW & ſic & contra; and: as ſuch ſhall accountts 
WI. the Pupit for the profits-of his. Land/at 
[16 his full age. 

þ + * Pf Fools and Tdcotls; the King by his 


Prerogative' Royal ,-hath the tujition-'pf 


$ If _ __ thehody;and the profits of the. Lands 
| : i, bur afterthe Ideots death, the Lang Gall 
pH thenext 'Heir,'!. 

| Copy- hokder Hew under T4 years canal 
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'A Futor may' \becypolated fy a time; | 


cicher Gmply , ox upon condition, 'nay 
morethan one-may beappointed, + 


»I& the Teſtator-fay , I commit- my. 


Children fo the tuition of A. or I leave 
them to his hands, or to his government; 
. ot I defire my Wife to take care of my 
Children, all theſe imply the Teſtators 
meaning to: be ſo, and they ſhall be con» 
irmed Tutors. 

\ The" Office'of a Tutor is to oxovide 
for the Infant ,' faithfully to adminiſtey 
his Goods/and Chattels, ard to account 
- for all received by him: and if any take 

away the Pupil or his Goods, he thay 
_ cite them, Hh make them reſtore chemin 
the Eccleſiaſtical Court. 


: The-Tutor may ſell bona peritzra, but: 


not Goods immoveable. 

If a Tefiator Will that A. ſhall educate 
his Children, and have the diſpoſing, fete 
tingand letting,of his Lands, yethe may 
notfell:them, for'the words, dj iſpole, ſet, 
and. lety properly-hear no ſuch cockbigy 


: A® to the diſpoſing of Goods , We ArS.\aributiog 


to-obſerve, that moderate Funeral expen» 
| Lev ureta by Paid out of the whole , and 


Dus 4 | "then 


cogent? A SUn oatT wh ns 


TRETGY as the Mother , or Og: - 
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EE geht on en, nes 


diſpoſed 
. © Placeshe is reſtrained yr Cuſtom, But 


adebey qrepiaafiotie; har iiths 
Executor pa Legacies, and ans be. nat 
ſuſhdicnt ett to. pay:-Debts, he ſhall pay 
de bois papieyin being a "waſt-in. hon 
Cro, Elizis646; the 5 Report | Duke: 
Littleton's Caſe. OgyrQule, 33. Blix: 


wg" 


BuRc. 
mm | there be a/ Wife nu no Child. or A 
Child or-Children ,”'and; no- wite, the 
Goods-(hall be divided into two /parts, 
and:the Teftator can. but deviſe ape halt; 
but now ſee the Stat.,.22 Carsi2. Cap, 21 
 Andit there be/Wife and Children or 
Child which Child:iis Heir, or which 


_ Children were advanced} by: his. Father, 


m' hislife time, in-Cach-<aſe., the! Wife 
fhall have half, and. the Teſtator may; diſs. 
poſe.of the other. moiety: *But fee Rat- 


cliff*s Caſe. 3. Rep-!:But i:it 'is alſo beld 


that a- Child preferred ſhall. haye as in 
Hotchpot if he will caſt in his: ſhare. | See 
Eitzhoand Brook, y_ inal hows bite 
ram. Fe 9, ky | 

eetilivng b the. Lakd ing all to: be 
-. by the- Teftator, yet: inmany: 


note; (cemerh he may diffeize: of Lca- 
_ ſesqfpetially* a cuftomable' for 
"home ite and Children'to have a:ratoble 
part 
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part of moveable Goods und Debts. Bro, 
Tit. Bam: ! 7c! - +, 

Patrimouiun puuris munts, ' becauſe it 
is to prefer. - 

' Matrimonium matris manus, becauſe ſhe 
is to nouriſh and breed up the Child. 

It A. be fſcized of 3o Acres, and have 
ifſue 2 daughters, and he beſtow. 10 A- 
cres'in Frank-marriage with one of them, 
and dye ſeized of '203 the married Siſter 
may caſt up in Hetchpot, and have a new 


diviſion and moiety. 


Cp _——_ 


CHAP. IV. 


Expoſition of Teflaments, 
Eſtaments ſhall be 4avourably cx- 
pounded, and according to the in- 

tentand meaning of the Teſtator (which 
intent ought to be. manifeſt and not 
doubtful.- Co, 6. Wild's Cafe) becauſe he 
is ſuppoſed to be 1ops conſil1s, 

Words in a Teſtament ſcenung to tend 
toa condition, as (if, Provided, and fuch 
like Yſhal} not be raken i in Law for \ccn- 


ditions, where the intent of the Teliator, 
appearcth 


\not erode, OY Eflate 
Aeriſea ore bur for a limitation ;-' as 
for example. © A.-{cized of Lands in Fee, 
hath iſſue B, which Lands he deviſcth to 
C, in Tay}, the remainder to' D. in Tay], 
with divers other remainders , Provided, 
that if any of the In- -taylees, bargain, ar 
ſell che Land, or any. part thereot', that 


* from thenceforth , ſuch perſons, ſelling, 


Thall be utterly excluded , and the Land 
to remain to the next.in Tayl, as if ſuch 


| perſon had not been named in the Teſta- 


merit z in this caſe the expoſition ſhall 
be, until ſuch Perſon in the In-tayl hall 
alien, he ſhall have as before: and ſo it is 
A limitation, and not a condition.” For if 
it were taken for i condition, then B, his 
Son/ſhould enter, for he only is pris (and 
none hut prizſes- may enter tor a conditi- _ 
on broken )and*then' all the Eftates were 
determined , which: were contrary tothe 
intent of the Tefiator. But by limitation 
it is otherwiſe. Plow. fo. 412, Seto 
ea's Cale; 

' Only fuch Eftate as cannot be by the 


rules of the Common Law conveyed. by 


an AQ executed. in the life of the Tea 
tor, with advice of -Counſe!}; ſuch'Eftate 
cannot ve deviſed by Teſiament, As if 

A, 


oy 
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not ſuch an AR, that C.- ſhall haye the n | 
ſame to him, and his Heirs*this is void : - - {08 
for ſuch limitation if it had been by A&t 11 
_ executed, had been-yoid. Ez fic de ceteris y 
Co. 'Rep. Corbet's Cafe fo, 86: . * | 
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CHAP: V; 


Of the F orms of Teſtament, 


"T" He, ſubſtantial or efſential form of a 
Teſtament | is the naming of -an 
Executor, without which it is no. Teſta- 
ment : for the Executor is in the place of 
the Teſtator , and. compellable to pay 
Debts ſo long as he hath Aﬀets; without 
naming an Exccutor it is but a Codicil, 
be there never ſo many Gifts or Legacies 
containcd therein, and Adminiſiratian is 
to be granted, as. of one dying inteſtate, 
unto the Wife or next of Kin. 

But be jt ſolemn, or unſolemn , writ- 
ten or grncupative, priviledged or unpri- 
viledged, the naming or appointing of an 
Exccutor. without more ado , makes a 
| An 


; | J 
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WE: FEE: or conditio wv ty. pr a tic 
14 38 certain, generally or particularly in 'the 
i tl firſt, fecgnd , third'or fourth degree. 
TH Simple nomination, as; I make , Inſtitute 
BITE  __ or Will that, or defire that #. be my Ex+ » 
3 1588 4088 ; _ ecutor,or A. ſhall, or let A. be my Exe- 
iy | | cutor,or I commit-a!l my Goods to dif- 
+ 12 WR | poſe of by A. or wilkthat A. diſpoſe of 
thoſe Goods in his poſſeſhon 3 in the firſt 
| he ſhall be-adjudged Exccutor of all; Tn 
| the ſecond of ſo much as are in his poſle(- 
j fon only. 

2 2 18 RS - The word Executor needs not always 
WED 666 | to be exprefſed in a will, but cireamlocn- - 
| | tory words will ſerve, ſo 45 the Teſtator's 

8D meaning, be certaibly known , but when 


it is doubtful whether the perſon naged 
be'azgeneral Legatary or Executor, great 


- "I Se k £ 
WARLTLLELT CAS IA IE "ls 
- 


6 8 HERR care muſt be taken ro dctermine, 
14 (Þ __ a Wiltor not a Will. | 
AH VE8 | A Teftator makes his will by entreaty 


or interrogation of another perſon, as if 

onedemand if he will make A. Executor, 
..and he anſwer yea, or 1 do, this 15 a good 
nomination, ſo as he be then purpoſed 
ahd intended to make his Wilk for be the 
words never ſo plain, if the Tetlator were 
In tear, jeſt or drink, thongh 'he "__ 

| ma 


/ 


pris. nes " 
notithens anrummn r 


\s nomination of anExecutor is pure 
jr fimple, bring without condition," ſo 
- ries 9 — ny te all 
t hin Aays Accor to the Teftator*s 
meaning, wer 1. deviſe to 'B. 
all. his Lands and Tenements, alt .in poſ- 
ſeſhow 'and reverſion pals by the word 
FTenements. 

.Land'is deviſed. to; to have fobetes 
more, or to him and his Afhgns ; there 
the deviſce hath. a Fee-ſimple ;'/but'in a 
Feoffinent, fach words create but an E< 
- tate for the Feoſſte's life. | 

1'&: deviſe of Lands is made to 4. thus, 

forgive or fell; or do with at his pleaſure, 
cs/a Fee-fimple, 

--A deviſe of Land is made'to 4. and 


hisHeirs makes.this ian Eftate Tayl,but 


in-sFeoffment the ſame words make on- 
WW4/Fee ſiniÞle,/becauſe thereby it does 
not uUppear of what: bodies the Heirs ſhall 
be begotten. /''> ' 

- Lands are'given by deed to' 4. and the 
Heits'malcs ot f bis body-, he hath ifſue' a 


Daughter , who bath ifſac a Son, and. 


dies; the Son of the Daughter (hall not 


rh bur'it nll return to the' Donor. 
But 
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: A. deviſe made to.am lofant i in ; the Mos 
WE; thers Womb .is good; but contrary df a- 
N | deed Feoffment, grant or. gift, for-chey: 
| 408 | being made te. ſuch are: void. 
[if l: | A Adevile is to A.avd his Heirs tems | 
of Land, © the Deyiſee: hath.a /Daughger 
and Son, and dyes, in this caſc the. | 
rs (hall have the Land , and not the. Son 
"et he be Heirs |; $7; I 
wiſe of Land is to 4. chatgingbint 
fit 2:31: LIN with payments, of near the-value of the. 
TRUE profits during his Life, though thete-he 
15; VIOLM word of Heirs, or Aſliges, op for,cyer, 
Td! : yet this js a Fee-fimple 3 - But a deviſe., of 
"1 LN IM AG Land to A. in Fee; and i- he dye 
Wet: | Heir, then to B. in Fee, this is a void /xe- 
Wis! ' —_— becauſe one Fee-ſjeople cannot 
Wit: depend upon another. | So Land wag de-: 
_LAO08 renter Dee cet iaptrgtR 
mf tothe Dean apter-of '£; 
101, per annum , and in defanlt thereof; - 
. their Eſtate to ecaſe, atd the Land to: xe- 
main to the Dean and Chapter, this-is. 
void remainder, for it could not be Jimi- 
ted after an Eſtate i in-Fee; and the Heir; 
not the Dean-and Chapter ſhall takead- 
ng of the condition. ', hs 


pA bemray may ant ns LEE | 
delivery by the Executor ;- Pre t 
_ y to _recoyer a Legacy, by . the - 
Common Law, but only - by citation 
0, _ ordinary : But-a Legatary, poſ- 

his Legacy, at.the Teſtator's dea 
may retain. it ,, if there be ſufficient D 
pay. debts beſide. 

Conditions ſore are, r. Neceſſary. 2: 
Some impolhble. . 3. And ſome roi 
or indifferent. | | 

1. Neceſſary in reſpe of Fad ,. as if 
the Sun riſe. 2, Neceſſary in reſpe&of 

w,45 a condition to make one. Exec- 
cutor or give 1001, _ 

./2+;Impoflible conditions , and. theſe 
os four ſorts of Impediments. | 1, Of 

e "as to give one 100 [. if he 
ch the Sky with his hands , or drink 
api Sea. _ 2, Contrary to Law deems 

ofſible ,, as if. he murder a Man, 

or deflower a. Maid, for 1d poſſmmus, quod 

e jure poſſumus. 3. Hard to be per- 

formed, as a baſe or to marry the 

King's Daughter; . And 4, of contrarje» 
ty and repugnancy. 

3- Poſhble conditions or indifferent, 
of theſe, 1. Some; are caſual as to-give 
109. k if the King of Sparn dye this year, 
2. Others 
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CS Her Fees Ne, thi mis, 
jobs impoſſible” and ionet are 
a 4: 
"Every ber PA be / prec 
&, for performance in part” 
fot Tiffice , for the whole meaning of 
the Teftator therein , "maſt be per- 
formed. © 
'A'condition that one go to Church 
on Eafter-day, and he endeavours fo' to 
do; but he is hindred by' great floods, or 


ole Tawful im thor the condition 


is performed + ut if in going to Charch 
he commit an offence; and be ftayed: for 
ity this'is not a performance of the 
condition , when'"the condition cannot 
be performed by the 'Tcftator?s defaule; 
this Js "rio bar to the Legacy : as a 
Pegacy is 'given' on © condition ,”that 

"bury ' the Teſtator's body in St. Pe- 
rer's Church in York, and he dyes ex- 


cotturianicate. 


Executor or Legatary under ſome 


poſſible condition denjttable; tting in 


caution to perform the ition, or 
-miake reſtitution.” © 

-\Condition 'is , that A. aavrty' the 
Teſtator' F Daughter , he is ready and 
willing, 
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tmeaning t.; But it is cori- 
tay i te Telniny eenkieeceh to: him 4 
Debc-'tipon fueh ocondition:, ' ayd he 
mg to' mareyher';/ or if hebs poſe 
art of the Executorſhip , or -Legacy 
th&tzcan tie before. ſhe repent, 6r if 
Jvolirhe fack's chaiy'or's white hors 
- b&given'on fich'condition, uport the;firſt 
refuſal; the Bevourer .or © Lge 


Page ® P 


tording to Ark p initment,, ar indie. 
jent' or. ts A. the _ 
hlawfil' but the  Legacy' is" g 
a—_ 'the-inarviage be ichour: fied 
T7-Gobdition is; thit thou: marry» not a 
Jo "vt this; or thatiparticulgt:Wo- 
Fg rr aro nor, 
M2 


bdes. 


be meant ” is. we yy = 
{45 void. © But.in; negative con» 
as, if thou:do: not ; mary 
ter; here if thowja 
twa:or ng (laſky. 
good, hos 
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W's [7 | Lang is foi to a + rg: 
WEL i; | Heirs: of ;his: body ,; on, onda, 
Bk | is ll: by: \Feoffment,; tc. 'Her 
1 FIG he ori.his Heirs. fell, the Dancx or 
Wt 2 pores mou Gm: 
31 TORR | Ers,.'AN in 
vRT _ the Eccleſiaſtical 
Wk I! - Deohibitionins AVI, to, EY 
© |. /þ | Imament ,  Gift:[of:o4- Prince , 2 
got in .. War, ; Oe«/ i$(;go0d ;..u1 
my TOES Amount. to 0. pay. 
Or x it 2-26 ſoles. fom.bio 
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A Wig oe th 


F | DL,” Wa © ogy 
by bby 'his' win giveth A. the: refi- 


Yue of his' Goods, and makes him-Ex- 


cetitor', 'on condition he do not ſell the 


ſame; 4. muſt enter into Bond notto ſe}}, 


| before he 'can' be' admitted Executor: : 
which Note, 

' As to'time when conditions are to be 
pirſvimed, when' no certainty thereof is 
expreſſed ; it miuſt'be done as ſoon , as 
| conveniency it may after the Teſta- 
tor's Deich, .. © 


- A/tmakes B. Executor , on cotaitiod | 


ehiae- "he give 107. to the Poor , he may 
do” it at any time in his lifez but the 
Ordinary may appoint the time , and 


if he fail, may grant Adminiſtration. 


But a Legacy given on condition that 
he giye - 10 7. to the Poor, he muſt 
do it as ſoon as he is able after his 
Teffator's Death , or eſe he will loſe 
his Legacy. 


\There are alſo caſual Conditions. as 


if a Ship come from Venice , thou muſt 
attend , and if it come in thy Life, 
good : but if thou dye before, thy Exe- 
cutor cannot haye it, though it return 
after thy death. | 
Condition is, (if ſuch a one dye with- 
qut'Hfue, this is "much to be taken notice 
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ds. a awe that, not be deeme 
4 OS iffae, though me Parents inter-mi | 
WE after the birth, qnd ſuch are iſſue natura] 
1B42Kt - not lawful], nor tnay they inherit. But if 
a8 A. have ifſae by B. his Wife, this'is laws 
VR |  fal, not natural 3 ſo if one marrya' Wo- © 
L | man, with child by another, albeit-bomn- 
BET: 5) the next day, yet the Husband muſt be 
Fatherz For whoſe is the Cow, bis is #be 
Calf. If a Wife cohabit with an Adil» 
terer, yet if it be poſfible that the Hus» 
band 1 may come to her, the Husband'ſhall 
be preſumed the Father, nay though the 
£193 | Witfe.own the Adulterer, and the Child 
11 a? .be like him, for that might happen by 
4 | the Mothers conceit, at Conception, fo 
» 3 JI8 '__  'Facob's rods, Ethiopian piqure, &e. but 
Wt 0 | | if the Husband were not at the time of 
IIT8 Conception, within the four Seas, or far 
rl | | diſtant, or impriſoned, it will be judged 
{13 18 otherwiſe; Alſo if diſabled by ave 
Wl or old Age. 'Innocaſe, ſuch Children 
le: | ſhall inherit. 
oy If a child be born alive, and heard cry. 
” the Father by the courteſy of England, 
ſhall have the Land for bis Life , other- 
wiſe if i it were an abſolute abortion. | 
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Lepmr, 


Fox th axe a po WR ;; therefore 
it TY nc ed by the Stature-of -2+-#4.$- 
and 32-E. 3. that, Adwinifration; be 

granted to the Executor for fo long [tire 
as. _ .condition depends. 
. - If a Condition be delayed. tobe. per- 
formed by an. Exeeutor, it bei 
aa nd it is his fault, and he ſhal by 


wy + Aion vgainſt- an Adminifizator 
(hall abate, if there bean Executor which 
will pro Fo A after the Adminiftra- 
tion gr The Ordinary may ap- 
point a _— to every. Exccutor at the 
petition of Creditors to prove the Will, 
ww if he refuſe, Adminiſtration/ may. be 
gran nted unto ſuch as have intereſt until 
condition be extant 3 or he may grant 

a. Letter ad tollendum. bona defwniii , but 
upon ſuch letter an Action will lye-4+- 
guult he Ordinary, ; as it might have 
inſt the Adminiſtrator:, yea 

though ſuch one ſell bone peritare, he may 
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| 7 M Ile qe ike me ud atfait), though 
WE: | - i yew the mear? tine; 
| 4 the Executorſhip be only. limited, 
anche time of | -Hiot joy ned” to \the 
fabſance, as 1 giv to \A.*100 arid 1 I 
Will:the ſame be payed-when hecomesto 
#7 years of Age; and he dye in the mean 
time, yet the Executor or. Adminiſitator 
ſhall-recover it, 55 © F 
_ An'\Exctutor muy be particular as''of 
his Goods, &tc. in Tork;ſpire, or Oniver- 

Ee ſal, a5 of all his Goods : the particular 
45) | Executor is only chatgetble ſo far 4s he 
WL 46! | | Adminiſters, and cannotmeddle with the 
T9 V4D | reſt 7*:: Bat if one: make A. an ; Iniyerſal 
{0 i | Lepatary , or give him the reſt*9f his 
Wd. Goods, *and make” ns * other Executoy, 
0+ he "ſhall *be. deemed- Executor'.;"-at 
þ 1ML BY) us Adminiſtration "may be granted to 
90 | | | +: Dweo are made Executors, ont divch, 
3B; his Execator may-notjoyn with 'the fir 
 Exe<utor in the'execution of the Wilt: 
Þ ﬆ9d-if ſuch Exccutor of Executor ; ave 
bi: , F any of the! Teſtator's*Goods, the- firſt 
L Excautor may have: an Action for \thera, | 
? | 7 bx Aids ſatin Executor dye- ins. 

| | x2 2 OY teſtate, 


adrnictable i in themean time, ___ *; 
If all or one Executor, refuſe to un-" 
dertake the Executorſhip, the other may' 


fuc'or be fued : But firſt: there muſt be. 


ſummons and ſeverance : bur if the refa- 
fingExecutor afterwards become willing, 
he may joyn with the Executor and be 
admitted, and if he releaſe a debt due.to 
the Teſtator i it is good, fo it be: rekeafed 
before judgement.” 

One releaſes a'debt dueto 4. and: if” 
trr takes Adminiſtration of the Goods. 
of A; the releaſe is void, for that there 
was no right of Action at the time when' 
it was executed. = ' 

Two or more Executors, are kthed" 
all refuſe but A. atid he proves the' will, 
and after maketh B. his Executor , and 
dyes; the reſt who refuſed'may not: joyn 
with B. but he may ſe; or be ſued alone, 
= = firft Teſtator '; Goods, Bro, Tit. 
| Exec. Dyer 35. fo. 160. 


"Diſhes Executors are named, one 
greddth poſſeſſion of Goods, the” other 
have ' no remedy againſt him for any. 


part for one Executor may not ſuc ano-, 
 TALT. ther , 
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be'x Babepor beyond Sex, the ofthis, is 
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Goods, 
any other __ 
at if Do eaken his Goods 
hy wx oþ mobs: are to be divided 


8.4.0 Ordinary hath power tor pre». 
them. But if. one 


Ehecarge 4 dyc, the ſurvivour ſhall. have 


his part, unleſs the Teſtator appoint'that 
the Goods (hall be equally divided, for 
thoſe. words (_cqually divided } in a 


Will, do makea Tenancyin Common. 


Two Witneſſes void, of exce; tion, 
ſaſicient to prove. a. Will: but it, the 
Teftator oxdain that,one. Witneſs _—_ 
he | nameth and , txaſteth ſhall, proyc 
the Will, and hedoth it, this is _ 

; Bur a ſolemn Teſtament. muſt 
-pxoved. by ſeven -Witneſſes,, and 
EVerF. Onc mult ſet his Hand and Scal 


© if. 

. Hand, or Character 
Argonne, fo that it may be. un= 
derſtood , &*. vitium. $ will-not 


eriptoris 
hurt, for as falſs Orthographis . non 
| witiot Ghartam : Sic. nec Teftamentwn. 


In Nuncupative Wills and Teſtaments 
opd. to -ayoid obſcurity and ams 


it isg 
CHAP. 


iu bat Perſons may be capable of Execnter 
| rr ch or Legacies, 


Teftator may exclude his.'own 
Children, and make a Stranger his 
Executor, or Villain; it he make a Vile 
lain of his own E:xecutor, it is a menu» 
' wiſion;, but a Villain of another being 
pamed Executor, may have an Action a+ 
gainſt his own Lord, 

_ A Woman ole is Executrix, ſhe mar-. 
ries, her Husband alone may releaſe a 
Debt due to the Teftator. 

An Infant Exccutor , may infos 
Debt due to his Teſtator, during his Mi- 
nority, fo as he receive due ſatisfaQion 
for the ſame. 

If a Child be under 17 years, he muſk 
_y a Tutor, and Es Conde but rr 

any of the Teſtator* s 
necellity only. _ 


' A Teſtator making his. Debtor Exe- 

| Debt is extinguiſhed if he 
prove the Will : Alſo making a Credi- 
tor Executor , when he makes an 


Inventory, he may detain his own Debt 


A. and B. bound to C, for Money, C. 
makes: A. Executor, by this the Bond 
iSreleaſed A. indebted to C. the faid 
C. makes A. and F. Executors, A. dies, 
F. ſhall kave no AGiion againſt ' the 
Executot of A. for that Debt: But 
if the” Teftator be indebted to A. and 
makes him -and B. Executors ; if A. 
refaſe to prove the Will, and B. prove 
i, 4. may have Action for his Debt 
againſt -B: ſo Debt by Teſtator is not 
extinguiſhed by naming a Creditor 
Executor,” unleſs he. Adminifters : But 
Debtor : refuſing to Adminifter , be- 
ing named Exccutor, the Debt is ex- 
tin&ounleſs there want Aﬀets to pay 
Creditors, ' 

A: Colledge, City, or Univerſity , 
may be appointed Executor : but an 
Apoftot# is-mcapable to take or make Ex- 
ccutor:::1$06 Felon attaintcd, and excome-- 


municate perſons. 
f Church- 


W 
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Church- wardens OS a it, lawful 
rporation in ev ery IT . in 
fs nt reſpects they--are ſuch -a Corpo- 
ration, as may ſue for a Legacy given 
to the Pariſh. ET on 
Convi& Recafabf' at the Death - of 
the Teſtator , or time of Adayind- 
ſiration ed + Jifabled to be” 
ecutor , NT diniaik rator | or Gt 
in Socage or -; 19 See the' Stet. 
» Jacobi, | 
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are three orts of Vhecabis 
| "TI 1. From the Law, as the Biſhop, 
B& | | RE lo 2. The ſecond'is made by 
| TT - the or Ordinary. 3. The third 

| | by the Teltator himſelf. 

If an Exccutor refuſe; or cannot prove - 
the Will, che — may grant Admi- 
niftration, cum Teflamento annexo , and 
B's | this Adminiſtrator is charged to perform 
FEE that Will, and is called Execxtor Dati- 


« wt -n . « 
Et re ee en COCOrO "_ 
de ws 


FI | | | vas, for he | is the Ordinaries Deputy 
bj oft Steward, 


The Ordinary may call to an account, 
and revoke his Authority; and ſuch” re- 
vocation may be ſecret or implyed, as 
Adminiſtration granted to 4. and after 

. to B, the grant of the later revoketh 
the firſt, as a latter Will revokes a for- 
mer yerall Ads done by A. before ſuch 

rEvo- 


TY a ' ys ors: a” Of RET ITE TIEIL 'Y, 


© LEES by FEY M9 i; 
"4." 


the p-—— E ae 


" hated HS, 26. per. Fits, 
AT . LT Te Bro. Novet Ca- 
| pac! 


ecutor Teſtamentarins, belt, 


_ oneſo or by the'Teftator, miay with- 
out of 1h Te the Ordinary poſſeſs 
himſelf of his Teftator's Goods and 

. Chattels, and after probate of the Will, 

may commence Aﬀions. But if hebe a 

meer Executor, he may not convert the 

reſidue of the Goods to his own uſe, but 


be accountable for them , neither is he 


| to Have any , other, benefit than wht fs 
appointed by the Will, or allowed for his 
or pains by the Ordinary, and if 
ſach Executordyc'inteſtate, from thence» 
forth his Teſtator ſhall be faid to'dye \in- 
teſtate, and Adminiſtration de boms -108 
Adminiftratis (hall be granted. | 
An Executor (ſome fay) is not com- 
pellable to prove the Teſtament before 
citation : but if he be cited ' and refuſe, 


heſhall loſe his Lap: and the Ordinaty - 


may grant over Adminiſtration to.ano= 
ther, until he will accept , &«c. but if he 
hath meddlcd with any of the Teſtator's 
- Goods, he is compellable to ftand to it. 
* If Adminiſtration be granted, wherea 
Will may or can be ad and the 


Executor hath not refuſed, the Executor 
may 


£ 


2 of Treſpals again! 

Ad Seaton, if be mh dled, Vid, 
« dbridgement des a edit 1 T 599, Tit 
[ hand 112-0 18, | 


Rs that i FI aac to ets th | 
.. they it be better t0_accep#, or re- g 


i iff hare="ix to be... 


bar, 
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| Executor is chargea to Eredittls fo 
as the Goods do henry but ef Debgs 


he Heir (hall heed none of the Goods 
or, Chattels of the Deceaſed , nor. ſhall 
the 'Executor have, ,any. of the Lands, 
Tenements, or Hercditaments, unleſs the 
Will appoint them to ſelILand 5,for which 
if cwoor three be appointed: ,” and. ſome 
 refule to prove the Will , the reft that 
prove.it may ſell notwithfianding, 
If the Teſtator appoint his Executor 
; fo ſell Land, and to diſtribute the money 
in pios aſus, and they enter and, convert 
vhe profits to their own uſe, for {90, or 
. three 


Hh awe Ge ho Fianks 
eonqment 1s ih him 3 - neither: if-- one 
- Executor dye before ſale; may the furvi- 
vour {ec} , but contrary if the limitation 
wment of the Teſftator*s.'Debts, 
for then the ſurviving Execator may ſel]. 
39 Afr. 17. Andi it feemeth by-rhe iſſue 
1n-that'Book that any one of the! Exe» 
qutors! may by himſelf fell the Land 
without his Companions though they:be 
alive,and notwithſtanding that they have 
buta power and Authority given them, 
which is joynt,and in moſt caſes muſt 
be performed according tv the limitatis 
on; but itſeemeth that, that is -admitted 
forthe ſpecial reſpe& the Law. hath 
to have the Debts .of /the » Deceaſed 
paid. Vid. Fitz. Tit. 4js : 336. ErEx- 
Ecutors' 11/7» 
5, An Executor. may recover Or: difirain, 
for Rents, Fee» Farms, Annuities, and: Ar- 
rearages,as his Teftator might bave'dane; 
Alſo the Husband: may: do the like, for 
xent-due to his Wite ſhe being dead. - 7: 
' . An Executor of an Executor .in; all 
pom may ſue' for the firſt Teftatbr*s 
Gvods; and be ſued for his Debts,.as the 
boards inight : neiches/ſhall »the 
fe. TE 8 D Goods 


ed 


given, refuſes to prove the Will, he ſhall 


tor telotiois; an thereby the 
troy which was before he proper 
Executor, is conveyed to his Execator. | 
A. being Adminiſtrator to..B.| names 
C. his Exccutor and dyes , C. may. not 
meddle with -the Goods of B.. but new 
Adminiſtration ſhall be granted to 'the 
Friends of B. - 
If an Exccutor after due. admonition 


loſe: his Legacy , but- contrary if he 
were not ſummoned to and toit. Nei» 
ther doth a Wife loſe her thirds, nor 


Children their filial proginds by refuling 


to'prove the Will. - 

A Wife Executrix cannot ſae op-be 
ſued without her Husband, but ſhe- may 
de any cxtrajudicial act, as receive or 
releaſe Debts, or pay- without 
her Husband : But-if ſhe dye he can no 
more meddle : And ſuch Wife Executrix 
ow make her Will, and natne' an Exts 


"_lfihive bectheen or four Executors, 
two-or one way releaſe any Debt: with- 
| 99% Es Mk ualcſs-it be. "hal 


v1. ra 75 re ha Lopes be 
hd Gnorace ivaſk way 25 
| Legatits, el{c-if thereby arile- a. want; of 
pa of Debs ,-he (hall pay; put of 
own ERtate.- /Here- notes, - that: 
{ome ate to be preferred &cfore;o- 
thets,;Cre. Elizs. 646: a5 Judgement; þ6- 2» 
oſs izance; &c.:5 Rep. 28. Hars | 
ws Caſe, Leos'3-270, Bordahd.Bayl's 
Caſe. Zo lbme Legacies are to be pye+ 
fetred; '28; 29»H.8. Dyer 132% 4 His. 
aſia, « 208 Dyer. 7 Eliz:2432% 11; 
As to the time for proving, Will Time: 
| jeje ibitedry,; ficſt year or ſecond 4+.0t 
whem it ſhall plcaſc the Ordinaty ng 
acitation. 


_  -/Bheduty of the'Executor, ia pwr 
| thewill, pay'the-Teftator's Debts; and once. 
and make an account- fox-the 
refidue , ind therefore the' Inv 
to be: made before the Eixeenitot 
with the Goods; Into whichIw- 
D— tobe put; —o—_—_ hattols; 
I alt PMNs 


1) > 


of ot natle ; Waibſcotand' the likey but 

all other Goods and/ Chattels areto-/be 

{FI pat-fnes'* rhe Tryentory,/and«cher-Or-1 | 
| appointatime-to bring inthe 

Inventory. See the. Stat; 22 & 253 Cat, 

 2{Caps 18%" -DurebExctator mekdling 
with-Godds, unleſs for 'Punerals, &e7 not 

| -made an Inventory, is ſubje&-£o. 

Eeelefraſtical cenſure; although/the/! Ads 

dothe by: bing popu] Probate Ls agg in 

| | | Law.- 

FeQaments "arc to'be proved before 


| the Biſhop'of: the Dhocefs, exceptin"cer» 
Y tain 7+. .A_oY Or Juriſdictions, or ym 
V4 coileczand good Debts amounting/t to" 54. 
Fil FR4 _ dueby'oneor more in fome other'/T 
bE | | | ceſs'6r particular juriſdiction; yet” -wich- 
; ..- . InithatProvince;dv make bone notabiliu 
br | i __wwellas Goods mat Chartels, reah-or 
£31080 perſons >: _ 
: | "71 36> the Metoagialitas: avetend) that: A 
? | | Man within any Dioceſs of his Province 
; aye-- ehabm we otabilia ;x where 
3 d he hat or tk grant Admini- 
| Sag fixation, 


» m4 we why, wg" ar + 66> hs Lie ” 
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notabſolutely void: becauſe the Metro- 
alitgn hack Juriſdiction in all Diocdles 
within his Province, yet nevertheleſsit is 
voidable: But if the-Ordinary-of ; a pe- 
culiar;JuriſdiQion,. gxant Adminiftration 
-ofi the Goods 'of one dying pollefſed- of 


bons notabilia, this is clolutely. void, & 


ven-for. the Goods inhis own juriſdicti- 
on;; for the Prerogative Court ought to 
gram the ſame. 

"A Willis tobeproved two wayes, ithe 
x«in Communi:' forms, and here no |per- 
ſon is cited, but the: Executor makes 
Qath that ie is the Teſtator's laſt Will. 
Orj:2-: In form of Law, and this muſt 
be done per teſter wherein thexe myſt be 
publication and a definitive ſentences 
A Will proved in common'form-in 
abſence of them which have intezeft, 
the Executor is. compellable to prove: the 

 amie inform'of Law, and, ifithe 
Witneffes de dead, it will endawger- the 
whole Teſtament, unleſs 10 years be; paſt 
lince:the Probate : But being onee proved 
in form of 'Law-, no more to. be Ng 
in queſtion. 

;Fees due for Probate of Wills are ,' if 
te ng under 5.1.. (ix-pence to the 
D 3 Re- 
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the © gies cnken,and10 L to the King 
| and the Informer. © 
The courſe of Debes in order wo hay: | 
ment we have already Spoken 'of\" 
_— herenote, thar if there bets 
oations.the Executor may ples- 
= which of the Creditorshe pteaſerh 
*- and the other have no remedy |, 
oh Aﬀets be wanting, Dotior and 
= "2. Cap, 10, 


If - two- conimence iSuits for foveva 


Debes, he that Giſt! vheains Judgement 
ſhall firſt be paid, _y Exechtor may plead 
'plea; 48 in abatetnent of the 


foyh; idparkiyce to one, and 
© eominency x Suit, to whown 


that 3 

men a be | Het, the 

hers Suit was commenced before: But 
erm dckee For « falſe plea 

"ay 


Hileemarics, 


'No.Morntmary is.co bt paid under ten 
marks in moveable Goods , upon forfei- 


ture upon farpluc,and 40 7. to _ party 
ieved, by 21 H.8. neither is it payable 


where accuſtomed, and due but in 


fir 


one place, where the party was moſt in- 


Above ten marks clear, his Debts be» 
icg paid, and under 30 7. ſhall pay for a 
34. 48.. between 3o and 40 


Moztuary 
pound, 6 5. 8d. above 4ol. ſhall pay 


19s. and this is to be paid befoxe a Len 
& without defalcation. 


Account. 


It is neceſſary that an Executor Fre 
kinder God procure his diſcharge by 
Acquittance or otherwiſe, for he is (ub- 
wx to be called to an Accounthudicially 
both: by Creditors and Legatagics , -and 
that within a year, or when the Ordina- 

wherein he muſt declare what 


Goods and Chattels, have come to: his 


D 4 hand, 


3134) ai SE. 2 Gs XD A hoe aA 


Rom ru i Ae Le a re A EC BE at” me 


Paid, in L Sick Ieſſer«Gnis may be pro» 
ved by his own Oath, and greater fums 
by Witneſſes: And the relidue ought 
to be diſpoſed as heretofore in pios 
«ſis, but the Executor hath '- uſually 
detcined them', -upoarc{.pretence ,mone 
Debts may appear- But: ſee. whgt - is 
- now tq be done by the riew Stat. 22, 23 
Car, 2, Gaſt in 04, 4 -454k 
Inthis account, all Funeral exPences, 
juſt payments, and reaſonable charges are 
to. be allowed. 

- . zAn;Executor not: bring reſolved to 
meddle as Exccutor, then muſt; not Ads 

' miniſtee tbe Goods 4s Executor, for:then 
he is compellable to undertake the bur- 
then ; in the mean time he is ſubje&t: to 
all ſuits of Creditors, and cannot ſuefor 
want of the Will. being under fea! of 

the Ordinary. | 

: If a Creditor take but ſo mugh-of the 
Teſtato?'# Goods as his own: Debt a« 
mounts to, yet he.is Executor in his own 
wrong: But to take the Teftator's goods 
to :preſerve themi from- periſhing, ox tof 
diſpoſe of part thereof for the Funcrals;on | 
to makean Inventory; makes hin'got. 
Execcutor i io his own wxotigs 16 
| "CHAP. 


* 


CHAP. yIILL 


How Teftaments become void. 


PEftaments become void by ſeveral 
means, as when they are; made 


through tear, immoderate flattery, fraud, 


incertainty or impertection, or the Teſta» 
tambath not animum teſtand:. But if fuck 
a Teſtament-after the fear is paſt --be 
coptixmed or ratified, it wil} be good... 
Errour in quality to avoid a Will is 
this; as I make'my Coutin F. my Execu» 
tor, or becauſe thou haſt lent me 100 }; 


I'give thee roo h, or for that my Son is 
dead, thou ſhalt be my Exccutor, ,when 


in truth there is no Couſin F. no Money 
lent, nor his Son dead. 


meaning to bequeath a fourth part. of. his 
Goods, it is ſet down half, or intending 
to. give 504, the Writer ſetteth Thonny 
LOO 


Exrour in quantity is, when a Teſiator 


_— * <a _ 


. 
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Sa Wy + 00-oh or - give to = all 

the Debts he or B, oweth, and he owes 
—_ all theſe bequeſts wilt be 

void, 

But if one give A. ol. which he - 


_ owes him, if che Teſiator he in good me- 


at the time of the gitt chis is good, 
rp ookage give 10l. being inſuch a cheſt, 


and there are but 57. found, yet it will 
be good for the 5. But if the Teſta- 
tor believed 101. tobe there, unleſs the 


\ Executor-can prove that the Tefiator 


knew there was but 5 7. it ſhall be good 
for the whole 101. 

A Will may alſo be vvid for Incertain- 
ty, as I make one Man of the Worldwny 
Exxecutor , unleſs there be plain proof 
whom the Tefiator meant, it is ablolate- 
ly void. 

One made his Will, and namied F. 8. 
his Executor , whereas there were two 
or three of that name, this (hall be void 
to all, unleſs the Teftator's meaning ap-= 

ne to one. or one more familiar or 
friendly with him, then he ſhall be ad» 
mitted; or if they be all of Kin,the near- 
eft of Kin ſhall be admitted. 
z-«If- one give a Legacy to a Church, his 
Pariſh Clyarch ſhall be uadceitood , , fo | 
= 


Legacy to ahuiien; ſhall de intended to 
the Poor of his' own Pariſh ,' but if he . 
have any poor. Kindred, they are” princi- 


pally to be regarded. 
"It hath heen held that the | Mother is 


nota Kin to the Child, and to that pur- 
It ——_—_— ed in the Duke. of 
Swffolk's Cafc 26. fo. 21. but ſince 
hath been to t race 
3 Rep. RarckfPs Caſe, and21 H.S. 5. 
Or'if one make the next of Kin Execu- 
tbr, the Mother: ſhall be admitted before 
any but his' own. Children , Viv. ers 
either Brother or Sifter , accordin 
the Stat. 21 H. $. See Bro. Nove's Caſes 
s'E. 6: Num. 415- | 
A Teftacor gives' a Horſe and hath 
noms, yerie is a good Legacy : the'con- 
trary hach been by ſome of Sheep, 
ora gold Chain, that if thcre- be none, 
the Legacy i is void, but the better opinion 
is that it isgood. 
_ *'-A Legacy of Lead, Money, Wheat, 
Se. i uncertain, and fo naught, but if it 
be added for building Bridges, repairing 
 HMigh-wayes, maintaining or retievi 
Poor, then ſo much as by the Orditaries 
appointment ſhall be thought fit, ſhall 


go to prabvem the intent. . 
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| ; | | ; COrparde, | ay 
eve, Health, wealth, are by the civit Law 
texmed.' | 1. Moral.'.+/2.. Natural.'+.3. 

Caſual. The firſt and ſecond 'ate not'in 
_ our diſpoſe, and therefore the Law: takes 

notice of the third, | viz. caſual,; under 
which ' the civil hav takes in Lands; 
Leales, Obligations; Debts, and all other 
Goods, his: Debts paid.: ' But the Law 
of. this Realm takes, in» only. Houſholds 
Goods, Chattels perſonal” &c. But'mo» 
" thing; that's of the Nature of Free-hold; 
nor Leaſcs-for years, (much leſs for life) 
nor Choſerin Action, as:Debt __—_ 
miſe-or Obligation... .* .' 

Chattels ſignific all Goods, aoncable 
and inumoveable, unleſsfach as be: of the 
_ nature of Free-hold 3-Of Chattels fome. 
be real, as Leaſes fot yous, fome perſonal - 
as moveable Goods, , Money, Plate,  Hou- 
ſholdsſtuff, eve. but Hawks and Hounds 
are no ſuch Goods. 

. Goods moveable are : \Cach as actively 
move of themſelves, or palivetpet are: mo= 
ved+by.others. . 

Immoveable Goods are. Clo -AS. cas 
not dependent upon the perſon.,. but. to 
ſome other things , as Trees: growing, 
Fruit on Trees, Leaſe: or Rent for term-of 


yeals.. - 
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[Admit four ſeveral los akedive 
fhvcenl Wills, wherein the firſt 
at his Goods'the ſecond gives 4: all his 
the thixdigives A. all hismove= 


able- Goods; andthe fourth gives to:-A. 


althis immoveable Goods. 


A. isto have the-firft- Teftator's whole 
Eftate, bei in cfleqrhis Executor, Heir 
| fucceſior : Alſo heis tohave 


In this-eaſe, 


all-his Debts, and pay all his Debts;and 


alÞfiis Money of what: Coyn or Mettal 


ſaever.”. And fo it is as tothe ſecond 


Teſator in all things, And if A.'dye bes 


fore he prove ſuch will , 
on'is to be 


Adminiſtrati= 


granted to the next -of 'Kin 


of A. not - of: 'the | Teſtator +But the 
- Teſtator giving A- all his Goods" or 
 Chattels, if he make B. his Executor, B. 


muſt enter to all, prove the Will, pay the 


Debtsand deliver over. the reſiduns to 


Ar'being- Univerſal Legatary. 
the" Tcſfiator have-100 }. and being in+ 
debtcd-20 1, bequeaths the one half -of 
$to:his Wife; the whole-to be 
bedivided; between her and A. his/Exes 
© Eutorhere the. Wie ſhall have 50l; withs 
- hone andthe Execyter muſt 


pay 


his:good 


FL 


gives As 


But - if 


* — Ro I 


which are Aﬀers in his Hands, = 


| counted as any of the Teſtator's Goods 


w. 3% ” , $, oY 1 Fx df Sal bs : WR *Y s 
. if "Int L * 


Laitd be 
rr te —_ 


orChattels : Or if. a Tcftitor have bags 
eeny calpetaty es be. payect 

Land bought, this may not be-diF- 
poſed. of it prejudice of the Heir. Foy 
the fourth Teftarot , by the word" im 
moveableGoods; paſs all natural fi 
as Graſs growing, Fruit on Trees';-Fi 


ora Pidgeont in « Done-Coat 


: Goods: moveable whd- iinmoveable; 
- it hath been much 


arc given 2s a L 
difpated, if Debts. ned -Obl ations paſs; 
and it is that they do, and alſo 


Rents-and. Arrearages. Then behind; 
but ſuch-a Legatary: of moveable and. 
immoveable Goods cannot ſue for ſuch 
_ 'Aztear, or DebCin his own Name, 


for 


RT 
ah the 
for the Executor muſt recover them, and 
then may he ſuethe Executor in'the Ec» 
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Executor refuſe to ſue the parties,the Ox- 


dinaxy ſhall compel the Exccutor togive 
one or more, Letter or Letters of Attor» 


ney-to-the Legatary to ſue for the ſame 


in the Executor's name, but to the uſe 
of the Legatary himſelf. 

A. givev.all his Houſholdfiuff. to-B, 
by. this.B. ſhall have Tables:, Stools, 
Forms, Chairs, Carpets, Hangings.Beds, 
| Baſons, Ewers, Candlcſticks; 
all ſorts of Veſſels, ſerving for Meat, 
Drink;--being either of Earth , Wood, 
Glaſs, Braſs or Pewter, Pots, Pans, Spics, 


Kettles,and ſuch like But Books, Wea-. 


pons, Tools for Artificers, Cattle, Vicu- 
als, Corn ina Barn, Carts, Plough-gear, 
and Veſſels fixcd.to the Free-hold arc not 
fo eſteemed. 

Plate uſed. in; the Houſe , 
Bowls, Candleſticks, &c. are my 
fiuff, but ſuch as are kept only, for thew 
* or Ornament, being, no otherwiſe uſed; 
ſhall not be reckoned as Houftholdſuff, 
unleG the Teſtator's meaning, appear in 
plain words otherwiſe. 

If after a Tefſtator's Death , thexe be 
found 


clefiaftical Court for the fame, and. if the 
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of his Childrens the other/in rnb 


angers, that to the Children-fhalt'be 
confirmed. But if one: Teſtament 'be 
proved; and the Executor poſſeſſed of 
the Goods, it is not afterwards tobe 
diſproved, or he diſpofſefſed by means of 
another -Will of the ſame date. —_ : (+ 
There are two Teſtaments , one- t0 
Children, another ad pios ſis, both- of 
one date, that to the Children ſhall have 
the priority. % 
- *A'Legacy is given of all his Debts, no 
more will paſs than thoſe Debts then rg 


not ſuch as grow due after the "Will 


made.. So.f a Teſftator releaſes /to £; all 
his debts, ſuch as grow due after the 


releaſe made (hall noe be diſcharged. The 


like'of Apparel , Books, Houſholdftuſtz 
te, ng 4 
But in theſe and all Caſes the mind of 


the Teſtator muſt be reſpeQed. 


A Teſtament begun, though +not 


finiſhed is good, fo far as it is proceeded 


in. 


'A draupht of a will not cknowledged j 
by the Teſtator is normore a Will; than'a 


draught of an OO San Obligation 
| rr, 


2! /-WTtinane fold written, mie | 
——_— hatd/in a Cheſt amongſt other 2 
of iccomnit ſhall be good 3 if the 
: ate Udared and perfe&; 


'/The/laſt Teſtament is beſt , and: Joth J 


yr inn annyll-all foriner; many 
the Executor refafe or : dye before A 
after the Teſtator. Burt if the hiter 
Teſtament be imperfe& or the Teſta- 
tor compelled by'tcar or fraud to make 
' It, it is void. 

/A-Teftameht made 10 years Before 
deathis weverthieleſs good whatever after 
miy-happen':: Bat a Teftament is prefu- 
med tobe'revoked, when the Teſtator 
arid-Executor become great Enemies 3 - 
Miſo when the Teftator in heat of -Anget 
coliceived;againſf' his Son, or ' fach'.as 
buldi have Adminiſtration and aſton 
wards they are reconciled. - 

112A: Feſtator after' a Will made is At- 
tainted pt Treaſon, Felony, Hereſie, ot 
Apoſacy, &e. winleſs he obtain pardon 
+ of be otherwiſe teftoted , the Will is 
{4+ It an Exccutor cannot ; or | will not * 
prove-@ Wilt, | it lofes the name of a 
Teſtament, and muſt be affixed to.an Ad- 
ininiſrarion,pe the Legacies.are ſtill due. 
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Ademption f Legacies. 


A Ship was ven for 8 Legacy, which 

was afterward (o repaistd that little, yet 

#108? Coded nan to pg 

| | 1. Legacy goodiio of a 4 

| Will made: byr if the old} houſe: be 

3 LIN whally pulled down, and new builded'of 
ls: M48 other fiuf afterwards, this makes the Le> 
+ Ry | gacy.void, fo if blown down or ficed by 
Þ js new built : -o8 if the Teſlator 
48 afterthe' Will made, ſell up awwns the 


1 Ft E- wy ſame, this takes away the Legacy 
|} A Feſtator gives atv. Obligation to. 4 


and. aftes this the Come: payes' the 
Teſtiator the Debt in ad how þ hur-if 


ſe Tefiator gar im to pay: by 
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have it: * th, pex bites he env 
ET always' Alling to have done. it, 
cre the- Litpacy I not transferred. 

'&A Ta, gives -t00f. to A, upon 
edtidition he pay for 10 years 1OT.h. 
to the poor of &, and after he gives 
The faitice 1007, to B. without any condi- 
tioh; yet B reſt perform the firſt CON» 
gitjon. 

T_ are given by will, vi. "y the 
| '6bf the Will to 4. in Fee, in the 
| _—" to wag in Fee 4 this is to be de- 
cided by the Temporal Law, whereby 
B. is to haveit, becauſe it is the latter . 
_ deviſe, & #2 tio portit ad portens 6 ovins | 


4d + 
uf Legatiry becvine Enemy; co--the 
Ttttor; or or pive "him a ſecret ravufe 6f 


hatred; though unkiiows ts the Teſtator, 
+- 6 which (it niay be ſuppoſed.) that if he 
trad knows ft, he would have takin dwiy 
- or deftroyed the Legacy, this will make 


the cy yoid. 
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bis. Legacys!; : $7 #7: 
-& Legacy of 290 b;is;given; tor 4. to. 


be paid-bim at 'Eafter 4:2675- 4, idyes 


beſore.Eajter, yet bis Executor or Admi- 
mifrator ſhall-recover, becaule:it, was due 
at:thedeath! of. the | Teſtator. +-But- if 
100 1. be given to'4. when ſhe ſball;be- 
married, and ſherdye before mar the _ 
Legacyis laſt. -But if/it be given "rand | 
towards her marriagezand ſhe dye be 
yet her E xequtos 05-AfpiniRratge; ſhall | 
a bw it :: lead 

; Debt is brought againſi the Qrdinary, . 


| racer the Writ,commits.Admivi- 
ixation to. F. $. the firſt Writ ſhal} abate, 


' becauſe the. Ordinaty is; compellable to 
grant, the Adwminifiration ; by. the, Seat. 
| »Bre, Tin: Adminijt 39+ 31 E. 3.c9þ. 43. 
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" and revoked ;, and.committedi to 
tpn , becauſe it;3y4s not an-iptereſt, 
A powergr; authority. only 
may be.xevoked hut, the cool eld 
of arr intereſt certain. Bro. Adm ain 
33» in fine. vader) | 

- If an Executor plead ally Ado 
Ared.in an Action of | Debt, and. give: in 


"Evidence , 2435.96. of Legacies: The 


Plaintiff in the. A&ion ' of Debt , may 
demurrin Law thereupon, becauſe. ſuch 
.-Adminiftration js not aloyenls,! in.Law 
betore Debts are paid. Bro.Tit. Aſſets inter 
"mMaines 10. 

An Executor.. before Probute: makes 
his Executor agd.'dycs , his Exccitor 
{hall bave Admigiftration, 3 Elizz., Dyer 

372. Ted's Calc. 


: WherganExccytor hath the md | 


- given-him\ there, Adminiſtration ſhall 
be granted to his Executor., - bat 
" whave the :reſuluam | is not ſo "_ the 
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